
CRIMINAL LAW --'Arson'as distinguished from willful burning of 
property. 

November 20 , 1937 

Sonor a Jle Frank G. Ha.rris, Chairman 
Board of ~ro bation and Parole 
Jefferson Ci ty, ~issouri 

Dear Governor Harris: 

\,e acknowledge r eceip t of your request for 

FILE D -...... ,. 
) -

an opinion dat ed Novem er 18 , 1937, which reads as fol
l ows: 

"Under Section 3811, Revi sed St atute s 
of issouri , 1929 , t he Circui t Court 
is authorized t o parole persons of 
previous good character ~ho shall not 
have been previously convicted of a 
f~lony, excep t i n cases of curder , 
r ape , arson or ro ),ery . 

"Section 4040 of t he Revised Sta tutes 
of ~issouri , 1929, makes i t a f elony 
to set fire to , burn or c ause to oe 
ourned any goods , wares , re erchandise , 
etc . with t he intent to inj ure or de
fraud the i nsurer . 

"Section 4041 make s i t a .fel ony for 
one to a ttempt to set fire to or pro
cure the burning of any buildings or 
pro~erty nentioned in pr ccedin£ sec
tions. · 

"I should l ike to have your opinion as 
t o ~hether or not the Circuit Court 
is au thorized to e r cnt a parol e to 
one of good character and ho has 
not been pr evi ously convicted of a 
felony , who enters a plea of £Uilty 
either to a violat i on o.f section 4040 
or sec tion 4041 above mentioned. I 
should like very much t o havo this 
opinion r each me by Llonday , l\ovem
ber 22nd." 
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folloYia: 
59 C. J . , paLe 1112, Section 659 , reads a s 

" Penal s t a tutes are t o be interpreted 
by the aid of all the ordinary rules 
for the construc t ion of sta t utes . 
The court should construe these 
statutes in the lil ht of the evil 
t o oe r emedied , and with the car
dinal obj ect of ascertaining and 
giving effect to the intention of 
the l e 0 i slature, as the intention 
of the let,islature, when i t can be 
discovered , must control." 

In the case of State v • ..jartl ey, 263 s . w. 95, 
l . c. 96; 304 t o . 58, the court said: 

"CriL.inal sta tutes are t o be con
strued strictly; li Jernlly in favor 
of the dcr endant, and strictly a gainst 
t he sta t e , bo t h as to the charge and 
the pr oof . No one i s to be made 
sub jec t to such st&tut e s by impli
c ation. ;,her e one cla ss of per:Jons 
is desi&nated a s subject to its 
penalti es , all others not mentioned 
are exonerated. ~~* Such sta tut LI 
ar e not to Je 'extended or enla~ged 
by judicial c onstruction, so a s to 
embr ace offenses Ol ' per sons not 
p l&inly {written) within t heir t erms .' 
' Tho reason of the rule is found in 
the tenderness of the l s w for in
dividuals , end on t he plain yrin
cipl o t ha t the power or punishment 
is vested in the Legi slature , and 
not in t he judicial department •. " 

CuNCLUSI ON 

Your quest ion ~re sunts a ~roblem of s t etutory 
construction of the pGnal sttttutes . \,e mus t determine 
v:hether the cr i me of "arson", as the word i s used in See• 
t ion 3811, R. s . ko . 1929 , \las intended to include ' other felonies 
the perpetr ation of ~hich, havi ng some of the cardinal 
elsments of the common la cr i Le of arson and the er1rre 
of arson pr escribed by M- ssouri statutes. 

\ 
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1he only statut e in ~-ssouri hich we were 
able to discover uhere certain acts of 1lfully 
setting fire to ~roperty is dec lared by the ~egisla
ture to oe "arson" is Section 4036 , R. S. M.o. 1929. 
Other ac t s of wilful setting of fire to property are 
defined by the Legislature only as felonies · (see 
Sections 4058 , 4039 , 4040 and 4041 , R. S. ko . 1929) . 

If the Leg i slature intended persons who 
violate Sec tions 4040 and 4041 , R. S. ~o . 1929 , to 
be guilty of arson, they would have aaid so , as they 
did in Section 4036, R. s. I ... o . 1929. These wilful 
burning of property c ri~e s were passed at t he same 
tir e and i n the sace act by the 1~29 Legislature (see 
Laws of ~. for 1929 , page 167 ~ At the passag e of the 
act, the then existing arson statutes, and t here wer e 
several , were repealed and the present l aw enacted. 

Cri .lnal statut e s are generall y construed 
in favor of the accused and against t he State . 

~e ar e of the opinion that it was the in
t en t ion of the ~gislature tha t under the l &w the 
circuit court i s t o have vo~er to parol e f r om the 
bench one convicted of violating Sections 404D, or 4041, 
R. s . ko . 1929, £ S s a i d crices ere not defined as the 
crir:.e of "arson. " 

Respectfully submitted·, 

\ ild. . ORn SA\1YBRS 
hSsistant At torney Genera~ 

AfPROVLD: 

J . E . TAYLOR 
(Ac ting ) Attorney Gener al 
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