
UNEMPLOYMENT 
C01~NSATION ACT- Eme r gency clause Constitutiona~. 

July 10, 1937 

Honorable Fr ank G. Ha rris 
... ~cting Governor of lUssouri 
Jefferson City, l!i s s ouri 

Dear Governor Ha rris: 

Fl LED 

j 

\;e have your request of July 7, 1937, for 
an opinion, which is us follo\m: 

"The Socia l becurity Board of 
t he Federa l Government re quires 
an opinion a s to t he validity 
ot the emer gency clause on bena te 
Bill No. 36- the Unemployment 
Compensa tion -hot. Will 'ou 
pl ease giTe oe your opinion on 
t h is question?" 

~ena te Bill. No. 36 was finally passed in t he 
form ot a Committee Substitute f or Sena te Bill No. 36, 
and may be generally known a s t he Unemployment Compensation 
La\v of Mi ssouri. Section No. 25 of tha t Act provides 
as f ollo\m : 

"Because of the t a ct that unemploy 
ment a nd e conomic insecurity is 
seriously affecting the health, 
mor als and public vmlfa re or this 
s t a te, ma king it imperative to 
create systema tic a ccumula tion of 
funds and provision for benefits 
for pe riods of unemployment, a n 
emergency is crea t ed w1 t hin the 
meaning of the Constitution of 
t his ~t~to ~nd thi s .hCt shall be 
i n full f orce and effect from and 
attcr i ts passage a~d a ppr oval . • 

\ 
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Section 57, Article IV of Missouri Constitution, 
with reference to the referendum, reads as followsz 

nThe second power is the referendum, 
and it may be ordered (except as 
to laws necessary for the ~ediate 
preservation of the public peace , 
health or safety and laws making 
appropriations for the current 
expenses of the state government , 
for the maintenance of the state 
institutions and for the support 
of public schools) either by 
petitions * * * *• etc . " . 

The ' second power' above referred to is one 
reserved to the people entitling them to r eject at the 
polls certain legis lative acts. 

Unless t his act is necessary for the "immediate 
preservation of the public peace, health or safety" it 
is subject to referendum. 

This in turn depends upon the construction to 
be given the language used. Our Supreme Court , en bane , 
{1921) in State ex r el . Pollock vs . Becker, 233 s. w. 
641, 1. c . 649, saidz 

"The word ' preservation ' say the 
lexicographers , presupposes a 
real or existing danger; and 
'immediate preservation ' is in-
dicative of a present i mpelling 
necessity, with nothing inter
vening to prevent the removal of the 
danger. By the ' public peace ' we 
mean that quiet, order and freedom 
from disturbance guaranteed by law. 
Neuendorf v . Duryea , 6 Daly (N . Y.) 
276; Id. 52 How . Prac .(N. Y.) 269; 
Gribble v . Wilson, 101 Tenn . 612, 
49 s . w. 736 . 
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"Laws in regard to 'public safety' 
are allied in their application and 
effect to those enacted to promote 
the public peace, preserve order, 
and provide t ha t s ecurity to the 
individual lmich comes f r om an ob
servance or l aw. By the 'public 
health' is meant t he wholesome sani
tary condition or the community at 
l a rge. 1 Bl . Com. 122; Anderson's 
Law Diet . " 

In tho inte r pretation or the emergency clause 
ot C • S. S . B. llo. 36 we must keep in l:lind the l anguage 
ot our SUpreme Court in State ex rel . vs Car r, 178 ~ . 
229, 1. c. 233: 

"It is one or the cardina l rule s 
for the c onstruction or stntutea, 
that the spirit and purpose of the 
enactment is an invaluable guide 
t o the meaning thereof, f or the 
l ett e r ot the l aw often killeth, 
while ita s pirit maketh a live.,...." 

' 

The emergency clause itself recites aa a 
t act the existence or unemployment and ecouoll1o 
insecurity in Mi ssouri . This ata'texaent ot t act by the 
Legisla ture is supported by the statistic6. re 
advised by the Ui&souri Reemployment Service tha t they 
hf.I.Ve as of June ;}O , 193 7 • 68 , 610 unec.ployed uorkera. 
The National Reemployment SerVice has aa of July 1, 1937, 
108,883 registered ·and unemplo)'&d w-orkers, and there 
ar e approximately ac,ooo unemployed being gi~~ 
temporary work by the ' fPJ~, . "/e a re al so advised tha t the 
percentage ot unemployment in llissouri i s l a r ge r than 
in virtually every state in tho Union. 

In view or these figures, and the general unrest 
now existing in t he r anks ot pr a ctically all or ganized l abor • 
it is indispensable tha t unem~loyment compensat i on a cts 
be immediately organized and put into operation. 
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. \~ r ealize, however, tha t the Legisla ture 
is without power to attach an emergency clause t o a 
ref'erable act , Fahey vs. Hackmann , 237 s . 1.V. 752 ; 
291 Mo . 351 , and \vhether an act by the Legislature 

, 

comes within the exception enumera t e d in t he referen
dum clause (Article IV, Sec. 57 ) i s a judicial question. 
State e:x rel. vs. Uesthues vs. Sullivan, 283 Mo. 547 , 
l.c. 582; St a te ex rel. Pollock vs. Becker, oupra . 

In de t e rmining whe the r an ~ct 1s necessary 
for the immedia te preservution of public peuce , he&l th 
or sa~ety , ~e must take i nto consideration the t a ce 
of the a ct , t he history or the legisl a tion, contempo
raneous declarations of the Legislature , the evil to 
be remedied , and the natural or absurd consequences 
of any parti cular inte r pretation, State vs. St ewart, 
187 Pac . 641, 57 l~ont. 144. 

In t his b tate 1 t has been held tha t the 
urgent need of sanitation alone \vas sufficient to 
make effect! ve an emer gency clause in a health measure, 
b tate vs. Curtis (1928 ) 4 s .\1 . ( 2d) 467, l.c. 471 . 

In t hi s State courts t ake Judicia l notice 
ot cur rent history, State vs . Becker, supr a ; Title 
Guar anty Trust Co. vs. oessinghaus , 28 s . w. ( 2d) 
1001, 325 Mo. 420; Stat e ex rel. Crutcher vs . Koe ln, 
61 s .w. (2d) 750, 332 Mo. 1' 29 . 

That the destined goal of all good government 
is to promote the general welfa re of all the people is 
now an a ccepted f act, universally recognized in 
Democracies and rendered more than lip service by t he 
accepted l eaders. Mi ssouri t aces the problem of doing 
something for approximately 256 ,000 workers, not 
permanently employed, and of preTenting further un
employment by c. s . s . B. No. 36. It i s in t he 
f a ce of these conditions of economic insecurity 
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that the Legisla ture by Section 25 , c. & . ~ . B. No . 56 
declared tha t the imnediate operation of the Dill vras 
necessary for the public \lelfare of the State . '"ie 
find the rule of l ew '\Therein t he l egisla tive a cts are 
Rresumed to be Constitutiona l . The Supreme Court in 

avanaugh vs . Gordon, 244 } o . 695, 1 . o . ? 22 , said: 

"The cons titutionality of the 
l aw is not to be l ightly dr:::.wn 
in question . A sta tute s l eeps 
a t the s t 6..rt in the nursing 
bosom of many f r iendly presump
tioiUJ . But , however delicute the 
tank, courts may not put a y 
from them the gr aTe nuty of nuying 
one is unoonstituti~nnl when it i s 
so beyond a r easonable doubt . 
(St a te ex rel . v . \.arnor , 19? :.o . 6 50) . " 

The Jour~l of bb th tho House o.nd ~ena te shows 
t hat C. S . b • B. No . 36 t · and the emergency clause , were 
duly passed a t the l r... st Session or the Legiolt.. ture . 
The Bill was duly a nd properl y s i gned , delivered to the 
Governor , a.nd approved by him. Under t hese ciroumsta.llces 
there is a presumption tha t the Bill and a ll of its parts 
ha s been properly passed. a nd tha.t a l l the requirements 
of the Corultitution ha ve b (;en complied uith, State ex rel . 
vs . Field, 119 Lo . 595, 1 . c . 611, This is the rule in 
many other s tates , Lo ., Kan . & Tell:as Ry . Co . vs oJiLlons 
(1907) 75 Kans . 130; F i eld vs . Clark , 143 u. J . 649 , 6'12. 

It is the refore the opinion of this of tice 
t ha t the e•rgency clause or C . s . a. B . 1~ . 36 cones 
withi n tbl ~irit and purpose ot h rtiele IV, Section 57, 
ot the Yissouri Constitution, an~ tha t in tact an 
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emergency within t he meani ng of tha t Conn titutional 
provis ion exi s ts , and t ha t the uct i s not ref erable, 
but is now in full force and effect. 

.t P.PROVLD: 

: . E. T.l\.n oR 

Res~e ctfully submi t ted, 

FR. Jn<LI N E • REAQ. .. U 
Ass i stant At t orney General 

(.~~oting ) Attorney General 

FER/R 


