
ESTATE TAX : (1} Applicabi l ity of Federa~ estate tax ata utes 
in det er mining Mi ssour i estate t ax . 

( 2 } Applicability of Federal estate tax on prop
erty exempt f r om Missouri inher itance t ax in 
det er mining Missouri e state t ax. 

M~..;.roh r., 1945 

Honor able 0harlea s . Greenwood 
Pr os ecutinL Attorney 
Chillicothe , Missouri 

Dear Sir: 

~eference is r~de to your l vtt er unaer auto ot 
Wobruury 24 , 1945 , re~ue~tin6 an of!icial opia1on ot t his 
otflco, ~l~ roaui~ ~s follows: 

111 am writill8 relative to Sectivn 574 , 
eviaed Statutes , 1939 . This h~o to do 

lti t h t 1e tax imposed upon Ln..J net astut e 
of t ho decedLnt utt er the Fedorul 1 st~te 
'1ux ht.t.s bt.~n Jet erndned . 

"The question is: · .hioh of the Fecer&.l 
uSt~to t axes ie taken into consideration; 
t nLt is , is the basic tt~ ( ~eaer~l) t he 
only one con~iacrod in ueter J ininu the 
BO~ ~ontioned in it; or do you take into 
consiaol'ation the ttd<litionaJ. estate t&.X 
( ~eyoral) a lso? In other words , in de
torminin~ the tax due Wlder this section, 
is the basic ~eubrul _ st~te Tux f nd t he 
adaitional estate tax considered; or ia 
it t he basic tax alone? 

"~~nether question: In determining the 
w.1ount ol' t he t ux under t.ue _,~u~r&l. t:s
ta"Ce ... ·ux la\'f r operty held in joi nt ten
anoios by the entirety is considered a 
part o1' the decedent ' s estate . Under the 
~.1issouri 1nhe:r1 tcmce to.x l aw , joint t en
ancies una ten ncies by the entir et y are 
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not conBiti~reu d ~art of ~he estat e . 
~~c t hey considered a part of the es
tat e i n determininv the amount due 
unuer this section 574?" 

_ For convenience i n \.ritinG the opinion, we ilave di
vided your r e~uest into its t wo elements. 

I . 

The hlissouri estat e t ax is i mposed by ~action 574, 
R. s . Mo . 1969 , which reads es f ollows : 

"In the event that t he t ot G\1 oi' tne in
heJ.·itance tt1xes imposed upon ~ne seve.1·til. 
interests und propert~ comprisine the a s 
t~te of the deceased , by l bw , less ex
emptions allowea by law, und ull o~her 
state inheritance taxes, shall not equal 
eiGht y pe~ centum ot the bmount of the 
t ax imposea upon the value of tne net as
tute O.t..' sui a d.ecadent , under the feder al 
estate t ax law, whenever the feaer al es 
tate tax is uetermineu an ddditional t ax 
sh~ll then be imposed upon the value of 
the net es~at e of said decedent a s or the 
a~te or such uetermination equal t o tne 
diff erence oetween the total of the t ax 
i nposeu under s~id section 576 as umenued 
...n<.l ~it.hty per centw1 of the t ux imposed 
by sr::.i d act of conGress . " 

This section i s a reenactment or Bection 576 , R. s . 
Mo. 1929 , whi uh s ect i on first appearea i n Laws 192~ , et page 
l OJ . The l ast uentioned act repealed t ho original Missouri 
est at e t ax l aw , round in Laws 1927, ~t puge 100. 

No oase s uppear i n tlle r eports or the _"1ssour1 appel
lat e court s oonst ru1n0 thia seot l on in regtird to the matters 
about ~1hich you inquir~ . It , t herefor e , beoo.me s necessary 
t o determine by the r ules ttpplicable t o the conDtruction ot 
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statutes whether or not the additional Federal 
toget her wi th the basic Federal est&te t ax , is 
i n determining the total .issouri estate tax . 
r ule is stated thusly: 

est a t e t ax, 
to be used 
The pr imary 

" rhe l'undument al rule i.t. the construc
tion ol' statutes is to asoertP~n and 
g1ve e1tact to the purpose or the Legi s
liJ.ture . '' ( :;t at e ex rel . v . Haokmunn , 
2b8 ~ . w. 1011 . ) 

The purpos e of the Legislature in enactinJ the orig
inal tis~ouri estate td~ l aw lld8 been deolarea by the s u
preme Court in the case or B.ro\ln v . State , 1~ J . ',f . ( 2C1 ) 
1 2 , from ~1ioh w~ quote , 1 . o . 15: 

" .(he appu.rent purpose is to amenu. the 
tudll existinJ article eutitled ' Inheri
ta.uoe l'ux ' by p.rovi <liD.L in two nevt sec 
tions l'or <:1 .wini mu.u tux on tht) .,stute ot 
aeoeuent s or £0 par cent . of th9 amount 
ot· t ax h 1posedun or u deo!Znated act of 
congress , und it i s cieari y expressed rn 
tlle above title. " 

Inspection of the ori~inul .i.Ussouri astute tax act , 
found in Lt~.ws HIG7, ut 1-ue,e 100 , disolosas t llto. t tne aot by 
its terms cteai0 nate...t Title III of the \evenue .~.ct of 1926 
as the basis t o be used iu. computinu the !J:lssouri estate 
tax. .Examination of tne .l!'ederal law rt:31' er red to is ex
planatory or nhy t his v.&s done . 'r he .le~J. tn ul uct .:-.L·ovided 
tuat an est~te shoulu be alloved a s a oreait d~ainst the 
tax i mposeu the1aunder dll state i nheritance und estate 
t axes paid t o an amount not i n ~xoess of ei ghty per oentum 
of the federal t uA co~puteu t hereunder . The crfeot of t he 
~i ssouri bSt~te t uA law \as to secure for the State of ' is

sour! oonsidera blc rev&nue , v.i thout adu.ing to the total tax 
t o be paia by the t:>Ste.to , which \iOUld have otherwise been 
payable t o t ne i ede.ral '1overrununt . 

The bu.sic .~lederul estate tt..x uu.a J.'enuined unchf.tUged 
with respoot to the credit ullowance mentioned , although 
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amendec.t in other •. .1.t..t1Jers . J.n uaai tion, oy .... ct o1· June 6 , 
19v,.,. , t..rHl -.LLlond:aent s thereto , un ad<11 tionul .l!'euer al es
tate tux lluJ been imposed uyon the e s~a~es of decedents . 
HO\teTer , in n~i th~r suolJ. act , nor ttJ.d u111endments thereto, 
hv.s the oibllty per oentum creait provision been incor
porated . 

t his : 
Anot her 1:~u1e t or t he construction ot' statutes is 

''Lo.u.;-v outinudo. 1nterpretuti on ol.' a't,t:tt 
ute b~ pu olio ot1ioers v.UW- 0 eu kith lts 
eAccution ohould be oousia~red iu oou
utl·uin~ s1Jutu'te. 11 ( Stute ux .L el . v . Btillk , 
24~ ..., • ~ • 619. ) 

The collection 01 t11c is sour.!. estate tux is i mpos ed 
upoL. the 51it.. t.;. .~?rea surer, \,.nose u.ailCJ"''.w. p.1 u.ctice sino e t he 
ent:totment u.L t.ne t..ddi tlon.....l .l~o. o.c .... l est"" to tu.t.. law has been 
to u isl't3t..~L- u bU.C..U luw lu oou_putinb tao .. LJsour 1 estate tax . 
We think thle u<;tion Oll 'the part o:..' tne t>tate £1·easurer 
persuasive in c OLBt~uiu~ thie statute . 

be: 
A third rul & of ~o~Jtruution 0.1 st~tutds ls st:tid t o 

" st~iut e limiting t~ino t o be ~one in 
pur ticul~r ~nne1 iu~ludeb in itsbll ~ 
net-e.tivE , !lt....I:lcly, th-. t GU.ch t1.in0 S.hu.ll 
not be done otnor \i s o . " ( st ~te ox rel . 
v . Holtcamp, 14 J . \1 . ( _~d) 646 . ) 

In t his reva_·d, your ~ttention is directod to the fol
lowing p~rtion o1 .)eo tion 574 , •• J • • 'o . 19.:>9 : 

" >~· ': * shall u o1J eliu,.l ei.shty per centum 
ot the ....tJ.ount of t11e t~x i .posed * ~ 4-

undor the federtl cst~tc t ux law * ~ * 
a.nu ei~hty per c~utlli of the t~ i mposed 
by said t.ot ot cong.::ess ." 
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It is o.ppw.·ent t.u.at .JUCil. plu~uses Sv incorporated in 
t~e aot inuioa~e un intention on t he pQrt oi the Lebi sla
ture to r etb.in tne basic ~· eue.t.·ul est ate t.:l.X law as u meuns 
of determining the ~issouri estute taA, pu~ticulurly in 
the liuht of t.he use ol' tnt} e i vht y per oentum olauae , which 
cred.i t is not _. llowed WJ.ddr the a ddi tiondl FedeJ.·al estate 
t ax l aw. 

~ \'we , therefore • conc lude that i n vi . .r¥t or t he declar ed 
purpose of tht;, Le6 isl uture in enactint., the original Mis
souri es l.t1te t....~.x law, the 1·etention i H the revision of the 
original lu\t ol' spec iJ.'io l: e1 erence to t... Feder ul estate t~ 
l aw ooupleu with woras li..llillt;, the i::.souri estate tax at 
eighty per centum ol the estate taA co11 utell unuar suoh 
J.i'ederul estat e l&\i , ttn<l. tho failure of the 'eae-rul Govern
ment to al lo\; u.ny credit for sta t e inharitanoe or estate 
taxes as - inst tno udaitiOU~ ]~UOrul 8St&te taAJ that the 
Leg isla ture did not intena to impose a liasouri estate tax 
e qua l to eiehty per oentum o.f l.l.l.e 'ell\3~ul listat e t ax com- . 
puted under the p.rovi siond of lihe o. ~.. -..itionul ~ eueral es
tate tax l aw. To b ivo suou eL':t:ect to t he luw would. require 
t he estates or tissouri <l ec ~:h. ents to pu.y -.. ual Jederal and 
JJissouri e;:n..a.te ta:x.os upon c! portion o1' the -..~ssets o:t: suoh 
estates , \ hioh result was npeoi1lcally dVOi dea in the orig
inal Mi ssouri est .... t e t .:u.. l aw by limltina t he liability for 
Missouri estate t ax t hereunder to au .~ount for whioh full 
oreal t ooula oe obtt..ined ul,u.inst the .teuerc..l estate tax due 
on tho s~e estate . 

.Ll . 

Witu respect to the in~uiry oont&ined in the l a st 
partlgraph of' your l etter , \ .. a t hiJU the follou i ll6 pertinent. 

In the c a se of '1rown v . Jt ... te , 19 u • • • ( 2d ) 1 2 , the 
o .• : i u inal ~issou.A:· i vst.u.te t a.x l aw wus attac'ted upon a nwnber 
of grounds . In rulinu t wo of the objections , the s upr eme 
0ourt suid : 

" ' b i>..: .~ai u ::Jt.tatut .J L..tt empt3 to l evy a 
tax ou ... ut~ interest d O!.' c.1 widow .1ll owaa by 
law i n ~he est a te other deoeasea husband. ' 

\ 
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"\ ' il uu r .. ot th.:.nA JO . The ....L..~w.~.in.::. uot 
.... uu tne la\i it a.usnds .tuu~t be ... ·oad to
~ether. / r om such a r oudi ng it upp&ars 
th~t thb i~position o1 a t~~ uuaar tne 
uri"'iiu.l w.ot shoula preoede t nt! i.ru.pos1-
t1on o.r tlle ' auuitionul tux ' ; tllu.t the 
totul C:.i.Lluunt of this 1iax s.r~.oulu ba t:~.p
pli ~~ Qs a or euit upon t he umount rop
rcsonteJ by 80 per c~nt . of the teueral 
"'s tttt o tux ; e.nu tA ..... t the .re ~indl3r uould 
be t~e tot&l ~~aunt o~ t hd ' uactition~l 
t ux ' t o b0 i mposea . In co,~utin~ the 
first t lX t.t10 · ."i. ilow is ,.l lowed her ex
eJO.ptions under t!LO st ~t c 1 ...... . If t4e 
' ~u uitional t x' be rcua=aed us of the 
3 .:1...!6 ~ir~.d und cnaracter , i t seeJf..S obvious 
th ~ t t_lO wi cww snould not be ..... l l owed e:x
eraptions ti...,ain . I!' , Oit t he other h 'ld, 
it be re~w..·a ea ~ s 1n e stat 'J t ax , ~na we 
t hink it mu&t oe , it oom~ s out of the es
t ·.t o , is not aeCI. uct eCl ft'ODJ. th~ widO\T ' s 
shar~ , ana , hence , is not leviea upon 
her interest or rieht t o receive . In 
either event the ~mendment is not open 
t o t he objection r aised . 

"' Joven : The effect ot SLid tlCt is to 
tax insur~oe , i n viol~tion of ~he law 
or issouri, jn t hat it s~eks to adopt 
portions oi' the tt'ederal ~tatut e under 
wtlich insurarLoe over a oertui u a.moWlt ia 
tt~.xea . ' 

~t ···httt we havo ~.;.;~.id in t.nswer t o objec
tion No. 6 t:tpplies i n princ i pl e to this 
objection, and it is overruled . " 

By analogy, we think t he same reasoning would further 
apply to propert y hel d in joint ten·1noy . '1e believe that 
it is only the &.mount of the b'edort..l est ttt e t~ x t ha t is 
.material t o th~ deter mination ol' the •;i s souri estate tax, 
without ree,t~.rd 1i ..> 'the kind or uc.~.ture of the property in
cluded. 111 oo.wputi~ s uch wnount. 
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v ' v.CU :>IV!~. 

In the p:.-eru1se8 , we a..L·e of tne opiniun tht:~.t onl y the 
Feueral ~st~te t ux co~puted unu~r t~e basic leU~£t:~.l estate 
t ax. l a 'I is to bu useu in dete1·.uinint;, the UJJ.ount OJ.' the :..is
souri e stute t ax . 

We are further of' t he orinion that the 1:i&souri es
tut e t ax i ... to be 1' ixed at the ui.1. fer once bet\ EH~h the totol 
ot ~issouri inhorit~ce tax0s ~d eiuht) por cenc~ of the 
basic ~e~er~l est&t& tax, ~ithout reuard to tne ~iuu or 
ndture 0.1 tltb a ssets of vhe estate useu. 11. co.w.putin~ such 
basic Faucrul ~d~ut e tux . 

APPROVED : 

J. L • T.. YLO:. ... 
~ttorney Gene~al 

WiB :HR 

..\13~,t>~C v ... ull.) tiU u.m.i t ted 

,,J.L.L .); • • :3 ..:'i • ..~., Jr . 
~ , sais~.~ .... nt .. ttorney General 


