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OFFICERS -

COUNTYTREASURERS : Ri ght t o r e fuse pa yment of 
wa r rant until contest of 
e l ect i on su i t has b een 
dete r mined. -------- -- - ·--
tay 10 , 19 40 

} " 
} 

Hon . Joseph L. Gutt ing 
Proseeuting Attorney 
Cl a rk County 
Billet Buil ding 
Kaho~, Uissouri 

Dear Sir: 

~e a re 1n rece ipt of your r equest for an ~pinion , 
dat ed 11~ay 2, 1 9 40, which is a s f ollows : 

"I wou l d like a n opin ion upon the 
following set of fact s , to wit: 

"At t he general e l ect i on i n 1938 
, . , ~ece ived mor e votes b y t he 
tabulated count than ' D' for t he 
office of Circuit Cl erk of t his 
County and rece i ved his certifi
ca te of election and took the of f i ce 
and e ver s ince and now is operatin~ 
said off ice . In proper t ime ' B' 
fi l ed a cont est and on pril 29th 
1940 the Circuit Court r endered 
a judgment that ' B' r e ceived more 
legal vot e s t han ' A' and ordered 
that ' B' was l egally entit l ed to t~e 
office . Fro~ this decision ' A' is 
t aking an appeal . 

"Our County Court dul 3 issue d a war
r an t t o ' A' f or '1is sal ary f or the 
mont h of Apr i l 1940 (This was done 
Ma y 1, 1940 ) a nd ' A' 'Oresented sa i d 
salary warrant to The Count y Trea sur 
er for payment, who does not ~ow 
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whether or not to pay said warrant 
aa 'B' gave The County Court the 
following not i ce on April 30th 
1940: 

' NOT ICE 

To t he County Court of Clark County, 
Missouri, and to each of the judgea 
thereof, individuallyt 

You are hereby notified that The 
Hannibal Court of Common Pl eas 
by its judgment render ed April 29 , 
1940, and made a r e cor d of sa i d 
Court, did decree that at t he 
general electi on i n Clark Cou.nty 
on November 8 , 1938 , I was dul y 
elected to t he offi ce of Circuit 
Cl erk & Ex-Officio Recorder of 
Deeds of Clark County, and t hat 
the office now belongs to me and 
that Sam B. Fish shall forthwith 
vacate and t urn said offi ce over 
to me. 

You are further notified that I shall 
hold you responsible for t he salary 
of said office from the date of said 
judgment and also from January 1, 
1939 . 

(aigned) B 

•The County Court has been paying 
' A' his salary since he took office 
January 1, 1939 . 

t 

"QUESTI ON s Should the Cou.nty Treasur
er pay s aid s a1ary warrant or not and 



Hon. Joseoh L. C~tting ( 3) !~ay 10 , 1 340 

if so sh0ul d any such warra~ts 
be pa id i n t he futur e to ' A' 
during said a~neal; and be f ore 
final deter minat1on? " 

f rom the above statement of facts we conclu0e 
that you ha~ e in mind a case which involved Section 
10340 R. s. Missouri , 1929 , which provides as f ol
l ows : 

" In every case of a pending contest 
ed elect ion, t~e person hol ding the 
certificate of e lection may 5 ive 
bond~ qualify and take t he office 
at the time specified by law, and 
exercise t he duties t her eof until 
the oontest shall be decided; and 
if the c ontest be decided a gainst 
h im, the cour t or other tribunal 
deciding the same shall make an or
der for him t o ' i ve up t he office 
to t he succe s sful party in the con
test , a nd deliver to him a ll books, 
records , papers, progert~ a.~c ef
fects pertaini n 0 to ~ne office , and 
may enforce such order OJ atta ch
ment or otl-).er proper l e _,a l pr ocess ." 

For t he purpose of a ~ore cl ear uno~rst£n~1~1 of 
t he nat ure of t his kind of ease we cite State ex 
rel v . \\ oods on, 1 28 ~"o. 497 , 31 SW 105 ; Fx p~rte 
Craig , 1 :30 Uo. 590, 32 SW 1121. The court he l d 
t he appeal bond r equired to be : iven by what i s 
now known as Sect ion 1 0382 R. s . '~o. · 1929 , pro
vid ing for appeal s from judgments i n e lect ion eon
t eat s , does not onerate a s a supe rsedeas as to any
t h ing appealed from except t he costs . See also 
St ate ex re l v . Hennin~s , 194 Ho. App . 545, loc . 
549 . 
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ln concl usion, we are constrai ned t o hold, 
in vi ew of the fact that an appeal in an election 
contea~ case doea not act aa a auperaedeae ae to 
anythi ng except t he costa, that A h&a been ousted 
and thalt B i a now the ci rcui t court clerk under the 
judgment of t he circuit court. 

Therefore, i t ia apparent that the treaaurer 
ot the county ahould not honor the warrant in question, 
or a.ny warrant in the future that is payable to A. 

APPROVED: 

coWtt 1\. HFYi1TT 

Respectfully aubmitted, 

B. RICHARDS CREECH 
Aaa1atant Attorney- General 

(Acting) Attorney- General 
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