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Card •win the Bank" on which lines are drawn 
thl~ugb nuabers, and persons having highe st total 
receiving a prize is a lottery under Sections 
4314 and •316 R. s. Mo. 1929. 

, 1940 

FILED 

Honor~ble \Jaller \ . • Graves 
Proae~uting Attorney 
Jackson County 
Kansas City , ~i ssouri 

Dea r $ir: 

The writ er i s in receipt of your request for 
an opi ni on based on th e following facts as contained 
in your letter: 

"I hereby respectfully request an 
opin ion of the At torney General ' s 
off i ce i n regar d to the inter pr e ­
tation of sections 4314 and 4315, 
h . -> . i ... o . 1929 , and Article 14, 
~ection 10 , of the Constitution~ 
in relat ion to the enclosed pamph­
l e t. 

" ~bi s pamphlet or entry ~nk ofrers 
a prize to t ee person ob taining 
t he h i ghe at total fi gurf) s t'rom a 
sel e ction of t he sixt y number s 
set out on oaid blank. According 
to the rule s of this contest, as 
de scribed i n sai d entry blank, 
apparently t wo of the essential 
el ements of a lot tery are present, 
to- wit: a prize, and a considera tion , 
inasmuch a s t he winner, i n order 
to obtain one of these entry blanks, 
must have purchased a ti cket, and 
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likewise mus t be present at the time 
t he prize is awarded. However , the 
third element o£ a lottery. that 
i s , the element of Chance. is not 
apparent, inasmuch a s the judges 
have no discretion in the awardj_ng 
of the prize, the decision resting 
on a mathematical calculation. 

"I would greatly appreciate your 
interpretation of the ~bove mentioned 
sections of the Statutes and the 
Constitution, a s applied to this 
particular plan or scheme, which is 
described on the enclosed form, an4 
whether or not, in the opinion of 
the Attorney General ' s office, this 
plan i s 1n violation of the l aw and 
i n contravention of the sections 
hereinabove r eferred to . • 

From an examination of the blank de s1gna ted as 
~Win tho Bank, " we believe that this contest i s conducted 
by thea~rs and moving picture shows. The card, and its 
manner of operation, appears to be innocent within itsel~. 
We mus t assume at t he outset that t he author or "Win the 
Bank11 W&Js thoroughly familar with the operation of what 
was commonly call ed "Bank Night," which received the death 
knell in t he decision of State v . McEwan, 120 s. W. (2d) 
1098. Elver since that decision tb!tre have been numerous 
schemes submitted to this Department in an effort to evade 
one of tftle elements of a lottery, to-wit, chance, prize , 
and considera tion. Some have been so astute in their 
operation as t o be elassified a s successfUl evasion. 

The offi cial entry blank for "Win the Bank" does 
not state what t he price will be. However, ther~ is one 
significant paragraph under the "Official Rules and Regula­
tions" which we are quoting as follows: 
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"In case of a tie , then the prize 
will be divided equally between t~ 
t ying contestant s who a r e present 
i n the t hea tre at the time the award 
i s to be made . Thos e persons with 
t he highest cor rect total who are 
not present at the time the Pri ·ze ~a 
to be awarded, automatically f orfeit 
a ll rights and intere s t in thB prize . 
I f the contestant with the highast 
total is not present and there are 
no ties or, i f there are ties , and 
none of t he contestants with t he 
highest total are pre sent, t he prife 
will be a dded t o the prize offered 
for ~.e following week and awarded 
on t he highest total for t he partic• 
ular Numbers Bank de signa ted for the 
f ollowing week. • 

The above ~ragraph, in e~ect, i s very simil ar 
t o t he method used in "bank night . " You stat~ in your 
letter t hat t he element of chance i s the controversial 
po1n t 1n the scheme . The Supreme Court in the ca se of 
State v. Globe-Democrat Publishing co·. , 110 s. W. ( 2d ) 
705, r evlews all of the ca ses wi t h r ef erence to lottery in' 
the United States and Canada , and we shall not burden this 
opinion rith the quota tions f rom the various casea, but 
those in ere sted would do well to read the long and exhaus­
tive opi~ion by Judge Ellison. •• quote Judge Ellison's 
conclus1~n with r e ference to t he various cases ( 1 . c . 717}: 

" It i s i mpossible to harmonize all 
t he cases .. But we draw the conclus ion 
f r om them tha t where a contest is 
multiple or serial, and requires tQe 
solut ion of a number of problems to 
win the pri ze , the fa~t that skill 
a lone will br ing con t e stants to a 
correct solution of a greater part 
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of the problems doc s not make t he 
contest any the l ess a lottery i~ 
chance enters into the solution of 
another lesser part of the problems 
and thereby proximately inf l uences 
the final result . In other words,. 
t he rule t hat chance must be the 
dominant factor i s to be taken in 
a qualitative OJ;" causative sense 
rather than 1n a quantitative sense. 
This was direct+y decided 1n Coles 
v. Qdbams Pro ss, Ltd., supra, when 
i t wa s he l d t he question was not 
to be deter mined on the basis or 
t;he mere proportions of skill and 
chance enteri ng 1n the contest as 
a whole , • 

And aga~ (1. c . 717 and 718)a 

" But such is not the true ~neral 
r ule. As was said in ?eop~e ex rel. 
Ellison v . Lavin, supra , if a con­
test were s olely be tween experts, 
pos sibly elements a ffecting the 
result which no one could f oresee 
might be' held dependent upon judg­
ment; but not so When the contest 
is unrestricted. . ·bat is a matter 
of chance for one man ma,y not be 
for anoth er.. And as Mr . Justice 
Holmes said in Dillingham v . c.­
Laughlin, 264 u. s. ~701 373 , 44 
s •. Ct . 362• 3631 68 L. Ed. 742 1 
' what a man does not know and cannot 
f ind out i s chance as to him, and 
i s recogni~ed as chance by the law• ' 
Obviousl y , i f some abstruse problem 
comparable to the Einstein t heory 
were submitted to the general public 
in a prize contest on the representa­
tion that no special training or 
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education 'ioul <i be required to solve 
it, t he contention coul d not be made, 
after contestan t s bad been i nduced 
to part ·., i t h their entrance money 1 
t hat t he e l ement of chance wa s absent 
be cause there were a few per sons in 
t he world who possessed t he learning 
ne ces sar y to unde rstand it. " 

. e t hink the above quota tion means , in ef f ect , 
that t ne rule that chance mus t be a dominant factor in 
determining whether a contes t i s a l ottery, is to be t aken 
i n a qu~litative or causa tive sense rather than in a 
quantit~tive sense . 

It i s diff icult f or thi s Depar tment t o pass con­
clusi ve l y on the quest ion Which you pr e sent for the reason 
that ~e a re not fami l iar with the pr a ctical ope r a tion of 
" \. in tha Bank. n ou t we remi nC:: you that t he Globe- Democra t 
deci s iod ~nd t he deci.s ion i n the case of ..., t ate v . i .. c ..1wan , 
supra , ~hor: a de·cisive tendency on t he part of the ~upreme 
Court to view any scheme ".with a scru tinous eye," f or .the 
public s ood , and thAt ever y scheme appears t o be an eff ort 
"to t ool. t he l aw. " As ·anexample of this we quote from 
Connd s siloner ~·. esthue s' deci s ion in the l:· .. cEwan ca:>e , supra , 

' . 
1 . c . llOO : 

"I~aac ~a s· blind , and there i s an 
old adage that justice i s blind. 
B ·. t jus tice is· only blind. in so fair 
as it doc s not make any di s tinc tion 
betweer: 11 tigant s _ be they of high 
or low degree , r i ch or poor , J ew or 
Gen tile . Jus tice cannot distingui sh 
one from the other . However, in 
de t ecting f r aud and deception justice 
should have the vi s ion to discover 
t hem i n their true nature no ma tter 
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horr well the design to deceive . 
lhe cour cs would be blind indeed 
if they could not s~ that t he 
s cheme described in the indictment 
i s a del1bera te plan to evade .the 
lottery sta tute and at the sa me t i me 
attain the r esult which the statute 
has prohibited• The history of 
these cases conclus~vely ahows that 
the entire s cheme i s a deliberate 
plan to evade the lottery statute. 
Court s have uniforml y he l d that 
the s cheme of 'bank ni ght' is a 
l ottery when the participants therein 
are limited to those purchasing 
tickebs to t he t heater. hespondent 
concedes that to be the law. tb8 
plan, as de s cribed 1n the inf ormation, 
attempts t o e liminate one of the 
oloments of lottery, that of consid­
eration. In the practical operation 
of the scheme t he element has not 
been e l~inated because it is not 
in fact fioee . The .:.upreme Cour t of 
Texas, in the case of City of t i mk 
v . Griff i th J\t"'usemen t Co., 100 s. w. 
2d 695 , loc . cit . 699 ( 9 - 11) 
cor rectly analyzed the situation• 
The court there pointed out that 
thos e r emaining on the out s ide did 
not share equall y with those who 
paid an a dmission. Those who paid 
admi s sion witnessed the drawing 
and heard first hand t be announcemet:'. t 
of t he wi nning number . T.hose upcm 
the outside di d not. 1he court con­
cluded: ' Thi s a dmi ssion charge is 
inseparable from the privileges enum­
erated, Which were materially differ~nt 
from t he pr1 vi l eges of those who re­
maine d outside of the theater hol ding 
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the so-called "free" r egistration 
numbers . It i s idle to say that 
t he payment made for seeing the 
pi cture i s not, in part at least, 
a charge for the drawing and the 
chance given . 'l"he things to be seen 
and done i n the theater and the 
privilege s above enumerated which 
a c companied them, are all a part 
of one and the same show, meaning 
the entire proceedings inside t~ 
t heater. The fact that part of the 
t hings to be enjoyed by those whQ 
~id at the door wer e cl assed as 

free" by t he defendant in error 
doe s not Change t he legal er~ect 
of the t ransaction , or what was 
actually done by defondant in er~or , 
namely, f or the price of a~ssion 
to grant t he patron not only the 
opportunity to see and hear the 
picture, but to see and hear and 
enjoy the habiliments of the " Bank 
Night, " drawing, etc., detailed 
above. We are unable to see in 
what manner the giving or f'ree 
registra tion nPmber s t o t hose out­
side of the theater would change 
t he legal effect of mat wa s done 
inside the theater, for which a 
charge wa s made .• 

QUpon this point see , also, the case 
of Iris Amusement Corp . v. Kelly, 
366 Il~ . 256, 8 1 • ~. 2d 648 , loc. 
cit . 653 (3) . In the plan d'scribed 
in the int'ormation an)' person desir­
i ng to participate therein must be 
in a ttendance at the t heater, e ither 
ins ide or outside. One cannot sit 
by his fires ide and take part therein • 
He must be present and swel l the crowd 
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at t he t hea t er . ~uch pe r sons natur­
ally get en t :.·u sed and t he gambling 
spirit, ever present i n the human 
breast , i s quickened . The very evil 
at which the l aw is aimed. ~he s take 
rises f r om week t o week·-.;t25 ,. then $50, 
~100. per haps to ~150 or m~re. Soon 
t he theater i s filled with persons 
on bank night. each hoping that he 
may be the lucky pe r son. The ~i c ture 
becomes of little i mportance. The 
participants in t h e lo tter y care 
lit tle whether t Le picture 1 s one 
por traying a masterpi e ce of Shakes­
peare or a light modern novel . ~e 
so-called free number f ea ture of 
the scheme i s only the goat's skin 
upon the hands of Jacob. It is 
there i n an a tte mpt to fool the law. " 

And again (1 . c . 1102): 

"l\ number of the ca ses which bave1 he ld 
t he s cheme l egal are: Affiliated 
lin terpri ses v . Gruber (c. c.A •. ) 86 F. 
2 d 958 ; ~ta te v . Huridl ing . 22 0 Iowa 
1369, 264 N. W. 608 , 103 A. L. ·R. 
861; Yellow- ~tone Kit v . State, 88 
Al a . 196, ~ ~o . 338, 7 L. R. A. 
599 , 16 Am. s t . Rep . 38; St ate v . 
Cr escent amusement Co .. , 170 Tenn. , 
351• 95 s. w. 2d 310; State v . fuwme •, 
87 l~ . H. 477, 183 A. 590 . ..e can:not 
f ollow the rea soning a s ou tlined in 
those a uthor! ties because we f ee.l , 
that i n doing so we woul d be joining 
hands with those who designedl y 
devise ways and means to evade ou:r 
lottery l aws and thereby de feat ~e 
ver y purpos e of our Cons titution 
and t he law enacted i n obedience there­
to. ~uch a policy can onl y tend to 
f o rce t he leg i s lators to constantl y 
enact new laws to meet t he ever in­
creasing cunning dev1ees to evade the 
exi s ting laws . " 
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In view of t he late deci sion s by our ~upreme 
Court we are of t he opi nion that "Win the Bank.• both 
in its theore tical and practical efreot, 1s a lottery 
under Sections 4314 and 4315, R. s. Mo. 1929~ and 
ArticlJe XIV1 Section 10 or t he Mi s souri Constitution, 
and a clcord1ngly so hold . 

Hespe ct tul.ly sul:ln1tted, 

OLLI V .b."R fl. NOI.Jm 
As s i s tant Attorney-General 

aPPROVED: 

1 cOVBtt N. Hl!.'WITT 
(Act!~} Attorney- Ge neral 
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