
RATES - MOTOR CARRIERS - JOINT SERVICE - Circumstances 
und.er which two carriers combining permitted 
r outes are gui lty of usurping unpermitted t hrough 
r out ing. 

August 3, 1937 • 
f a 

..---......_4__;.-., 

Hon. G. Derk Green, 
Prosecuting Att orney of Linn County, 
Marceline, M1saouri . 

Dear Sir: 

FILED 
~ I 

A request tor an opinion has been received 
trom you under date ot April 19, 193,, such request 
being in the following terms: 

"The State Hlghway Patrol and a r epresen
tati~e or the Public Service Commission 
tiled a complaint a t ew Aays ago before 
a Justice ot the Peace of this County 
against John Latta , who operates a truck 
line out of Brookfield, charging him \'lith 
accepting property tor transportation 
from a poi nt on a regular route destined 
t o a point on a regular route without 
having a certificate o~ convenience and 
necessity therefor. The f acts inYOl?ed 
were new as t ar as I could ascertain, and 
the PUblic Service Commission representa
tive di d not have any ruling trom hi s 
department coTering a s1m1lar tact. 

"It was suggested and agreed that before 
this prosecution continued, an opinion 
should be ob~a1ned trom your office. Then 
the case can :probably be di spoaed ot with
out trial , based upon your opinion. 

"The facts are as toll~wa: Defendant Latta 
has a per mit tor a regular route bet ween 
st . Joseph and Brookfield, J.fi ssouri. Byers 
Tranapor~tion ot Kansas City has a permit 
t or a r egular route from Kansas City to St. 
Joseph , Mi ssouri . The Churchill Truck Lines 
have a permit tor r egular route between 
Kansas City and Brookt'ield. '!'his part i cular 
shipment was shipped by the Koch Butchers 
Supply Company trom North Kansas City, 
Mi s souri, to Johnson Brothers at Brookt'ield, 
Missouri, wad was billed "Byers c/o Latta" 
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on March &, 1~37. This shipment waa 
deliTered to the Byers True~•. and waa 
by them hauled to st . Joseph. When it 
arriTe~ in st . Joseph , the BJers people 
unloaded it at their ware-house and noti
fied Latta tha~ it was there tor daliTer.y 
to Brooktiel4. PreTioua to that tiae, 
Latta h ad called a t the BY(;sX'S ware - lleuae 
tor the purpose ot accep tin! t his, but it 
had not arrived at t h e t i me he c a lled tor 
it. 

"This indicated that he wa s expecting the 
s h i pment . Ho\le~Jr, when he was later 
call ed by Bye rs and notif ied that the ship
ment was the r e , Lat ta refused to accept it , 
because he had no authoritJ to accent ship
menta originatinc in Kansas Ci ty and dee
t i ned tor Brookfield . The Byors people 
t hen s t ated *hat t hey would deliver the 
ahipment t o s ome other authorized truck~r 
t or do 11 very to Brookfield. Latta t hereupon 
t el ephoned t o t he shipper, and upon instruo
t ions troa the shipper , accepted the ship
ment a t t he Dyers ware-house and delivered 
it 1n Broolctield . His arrest 1.'188 brought 
about upon the compl a int ot Churchi ll . 
Lat t a did not have aut hor i ty to r onder 
joint service wit h Dyor s from Kannas City 
t o Br ookfield. 

"The shi pper , KLch Butcher s SUppl y Oo~pany , 
expl aining the r outing t hr ough Byera and 
L3tta , claims that t h ey could not find anT 
ot her truc k line wi th e qu ipment ot ade quate 
size t o handl e the shinment wh ich consist
ed of a crated counter - appr oximatel y 13 t oet 
long, 3i t ee t thick and <&j t eet high. How
ever, the equipment of Churchill can be 
s hown t o b e sufficient t o handle thia llltip 
ment , and or equal capacity of Latta 's. 

"Fatrolmen say th at this i s merely a oeana 
ot evading t he l aw , and that t h ey have had 
cons iderable trouble with carriers 'chisel
i ng' in t his way. Ha tovcr , I do not be lieve 
we could establish by evidence, tho t act that 
Latta has done t his before. 

"VIe would like your opini on as to whether or 
not Latta is guilty of a violation by accept
ing this s h i pment. In view ot the tact that 
the Publ ic Service Commission and the Hish
wav Patrol are not noaitive on this point, 



-3-

Hon . G. Derk Green August 3 . 1937 • 

• t 

and no simil a r case having b een call
ed t o my attention. we co nsidered it 
~roper t o ask t or this opinion trom 
your office. Please advise me as 
s oon as possibl~ , as thi~ case is being 
delayed awaiting your opinion ." 

Laws of Missouri of 1935. page 321, Section 
5267( e ) p1~vides a s fo llows: 

"It s hall bo unla\lf ,tl f o r any 1otor 
carrier, except one having a certifi
cate of oo-venionoe and necoscity 
authorizing such service, t o a ccep t 
persons or pr operty t or transportation 
trom a point on a r egular route des
tined to a point on a r egular r out e , 
or wher e t hrough or joint s ervice is 
being operat ed betwtJen such points , 
ond any motor carrier so offending 
shall be gu: ~ty of a nisde~eanor and 
puni shed as pr ovided by s ection 5275 
of this aot '' 

You do no t state in your l e tt er lThether John Latt a is e 
common motor carrier or a contract hauler but it would 
s eom to make no differ ence under which k ind of permit he 
operates, as Laws of Uissour1 ot 1931, page 304, Section 
6270(e) contains the same p r ov i sion applying to contract 
haulers. 

Although the language of the section above 
quoted is not a s clear as it might be , w~ beliove that it 
is sufficiently definite to make it unlawful tor John Latta 
and Byers Transportat i on Co~pany t o m9l1tain j o int serYice 
be t ween Kansas City and Brookfie ld under an agr eement whereby 
Byers Transportation Co~pany woul d do the t r6nsport ing from 
Kansas City ~o St . Joseph and Latta troa St . Joseph to Brook• 
field. Nor ~tould t he t act t l1o.t only one shipment was made 
prevent t he acceptance ot this one sh i pment from being a 
Tiolation of l aw, because it Lavta an6 Byer s Transportation 
Co~any should decide to make and carry out such an arrange
ment for joint s ervice , the t1rst shipment pursuant to t h is 
arr anget'1ent would be as much ot a Tiolation of l a\Y as the 
last such shipment . 

on the other hnnd , wo beli eve t hat it is equall7 
clear that 1r a shipper like Koch Butchers Supply Company 
should engage Dyers Transportation Company t o haul a shipment 
trom Kansas City t o st . Joseph , without the knowledge ot Latta , 
and after the shipaent had arrive4 in s t. Joeeph \he ahipper 
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should tor the tirat t ime communicate with Latta and enter 
into a contraot with Latt a tar the carriage by hi.a ot th i a 
sh i pment trom s t . Joaeph to Brookfield, the accept ance by 
Latta ot this shipment would b e pr ooise l y withi n t he t erms 
or hls per mit , and would not be illegal. ot course , i t 
Latta made a practi c e ot accepting treigbt under t hese c i r
cumstances , i t would t end t o shou that e oyen al though he 
m: gbt n ot he'Ye ad"Yanc e knowl edge ot t he pr opoaed ah i pmenta 
from Kansas Ct ty t o St . Joseph , ths t he was deliberately 
a"Yo i d i ng such ad"Yance knowl edge so that he could evade t he 
char ge or being a party t o pr oh ibited jo i nt s ervi c e , but 
under t he facts a s s t at ed in your l etter, no pr acti ce ot 
t his sort could be established , and theref ore your inquiry 
mus t b e t r eat ed as dealing onl y with a single instance ot 
t h i s ki nd ot a shipment . 

e '<:i l l al so assUllle t h at t he actual CO'lt r act 
bet ween Latta and t he shipper was not enter ed into and did 
~ot become bi ndins unti l t he time of t he t e l ep hone c~nveraa
tion between Latta and t he shipper attar the goode had arriT
ed 1'1 s t . Joseph . ':e t l us ~avo D. s i t uati on , a s· lie i nt er pret 
your l etter , wher e t he shi p er a t t he t im3 ot shi pment con
t emplat ed a t h r ough shi~nent und~r a j oint s er v i ce trom 
Kansas Ci ty to Brookfi eld , wh ere t he billing showed on its 
t ao e t hfl t t h i a was t ho int ent ion , wher e Latta kncm t his t o 
be a f act before the shipment r eached t he junction point , 
declined t o a ccept t he sh.ipment af t or i t s arr i va l t the 
juncti on point , but t hen, \'ri t hln a s oort t im.e , ent er ed i n t o 
a cont r nct \rl t h the sh i pper t o comp l et e t he carri age and did 
co~ lete i t so t ha t it was handl ed exactly i n t he manner 
•thlch t he shippe r int ended a t t l .. e t i me ot sh i pment trom the 
point ot origin . 

·:;e hav e b~en unabl e to find any Judic ial con
structions o~ the ot atutes above referred t o , nor have we 
b een able to find any JJ!.. s our i cases wh i ch \lould ~1 vc us 
any assist ance . HO'lt;Ver , t he case ot Dal t i nor e & Ohi o 
Southwes t ern Railroa d Co . v . Set t le , 260 U. S . 16 6 (1922) , 
i nvo l Tod a situution so s imilar to the fsot~ in your ~ase , 
and c ont ains an anal ysis tt.nd ar gwoont; \thioh f' i t s so vtell 
t he s i t u&t ion in your case , t hat wo be lie ve t hot it will 
serve ao t he basis t or t his op ini on . 

In t he ~ettlo ca ae a ship}~r at point o f or igin 
del iver ed t o a r a ilroad frei ght cons igned t o Oakl ey , paid t he 
tre i ght t or this ship~ent and r ecei ved at Oakl ey de livery ot 
t he loaded car s , end t hen , with: n a few days , reshipped t he 
cars by the s ame r ailroad from Oakley t o ~adisonville , also 
payi ng t he frei6ht f or t h t:1 t s hi_ raent. Tho t hr ot gh r a t e from 
t he point or or igin to Madisonvi l l e was higher t han the tot a l 
of t he l oca l rat e 9 rrom t le poin t or or iai n t o Oakl e y, and 
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from Oakley to Madi sonville , and t he railroad sued t he 
ship ' er tor the difference between the tot al freight paid 
by the ahipper and the amount which would ha~e boen paid 
under the through rate . 

The court s aid: 

"The content ion or the ship~ers is that 
the character ot a movement , as intraa t ate 
or i nterstate, and , hence , what t he appli
cable rate ia, depends s olely upon the 
contract or transportation entered into 
between shipper and earrier at the point 
ot origin ot the traffic: that when an 
i nterstate shipment reaches t he destina
tion named i n t his contract and, after 
;>~D~ at charges , de livery ia 
taken there by the conaf6nee , the c on
t r act tor interstate tranaportation la 
ended; that any subsequent moyemant ot 
tho oo~dity ia , ot necessity , und r a 
new o ~ntraot with the carrier and at the 
published rate; and that , since this 
lumber came to reat at Oakley before that 
a cw movement , the r~Shipment tr~ ther e 
to Yadi aonville (both stations beiDa with
in the state of Ohio) , wns an intrastate 
moTement . * • *Whether the interstate 
or the intrastate taritt is applicable de
pends upon tho essential character ot the 
movement. That the contract between ship
per and carrier does not necessarily deter
mine the charac\er was settled by a aeries 
ot cases 1n which the subject reoe1Ted much 
consideration. Southern Paoitio Terminal 
Co . v. Interatate Commerce Commission , 21V 
u. s. 498; Ohio Rai lroad Co~ssion v. 
' '/orthington , 225 U. s . 101; Texas & New 
Orleans R. R. Co . T . Sabine Tram Co ., 227 
u.s . 111; Railroad Co~ssion ot Louisiana 
•· Texa s & Pacific Ry Co., 229 u.s. 336 . 
And in Baer Brothers "1eroant i le Co . • • 
Denver & Rio Grande R. R. Co . , 233 u.s . 
~?V, 490 , t h i s Court hel d that a carrier 
cannot, by separating the r ate into its 
component parts , charging local rates 
and is~uing loco.l way bi l ls , oonYert an 
interstat e shipDDnt into intrastate trans
portation. and thereby deprive a shipper 
ot the benefit ot an appropriate rate tor 
a througn interstate ~Ts&ent . 



-6-

Bon. G. Derk Green August 3 , 193'1. 

"* * * KadisonYille was at all times the 
deati nation or the care; Oakley was to be 
meroly an intermediate stopping place; and 
t he origina l intention persisted in was 
carried out. That the interstate Journey 
might end at Oakl ey was never more t han a 
possibility. Under t hese circumatanoes, 
the intention as it \7as carried out deter
mined, as matter o~ law, the essential nature 
ot the moTament; and hence that the moTement 
through to MadisonTi lle was an interstate 
shipment. F-or neither t hrough billing, un
interrupted movement , continuous pos sesaion 
by tho carrier, nor unbroken bulk, is all 
essential or a through interstate shipment . 
These are common incidents ot a through 
shi pment; and v1hen the intont 1 on with which 
a shipaent waa made is in issue, t he presaaoe, 
or absence, ot one or all ct these incidents 
may be important evi4enoe bearing upon that 
question . But where it ia admitted that 
the shipment made to the ul timate 4est1na• 
tion had at all times been intended, these 
incidents are without legal s ignir i cance aa 
bearing on the character ot the traffio. 

"The mere t act that cars received on inter
state movement are reshipped by the consignee , 
after a brief interTal, t o another point , 
does not, ot course, establish an essential 
continuity of movement t o the l atter point. 
~he reshipment , although immediate, may be 
an independent intrastate aovament . The 
instances are ny where a local shipment 
follows quickly upon an interstate shipaent and 
yet is not to be deemed part ot it. even 
though some further shipment was contemplat-
ed when the original movemmt began. Ship
mente to and from distributing pointa often 
present t his situation, it the applieable 
tariffs do not oonter recons~ent or tran
sit privileges. The distiDotion is clear 
between oases ot that ch-aracter and the one 
at bar, where the essentia l nature ot the 
tra.ftio aa a through movement to the point 
of ultimate destination is ahown by the 
original and persisting intention ot the 
shippers which was carried out." 
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\''e have felt warranted in quoting so much or the 
opinion in t h is case because Mr . JUstice Brandeis expresses 
himaelt 1a clear and torcetul language which , mutatis mutandia , 
applies with equal t oroe to your case. In both the Settle 
case and your case, the oueation is whether a combination ot 
two looal aervioes over a route t or whi ch there i s an author
ized through s eriiee oan be used to the de'r im.ent ot the th.rough 
service. In the Settle case this mnde a ditterence in rates, 
whereae in your case it ~eana a difference in the identity ot 
the carriers, but we do not regard this ditterenoe as ot aD7 
importance. In both oases t he original intent ion or the 
shipper , although it could havo boen ohanged a t the intermed1ate 
junction point , was not changed but waa persisted in and carried 
out as planned. In both cases t he contraot or carriage be tween 
the intermediate point and t he poi nt ot ulttmate destination 
was not entered iato until the goode had oome t o rest at the 
intermediate point, and the tirst lap had been tiniahed and 
the tiret contract ot carriage oompletelJ executed. 

The only significant difference betlleen the Settle 
case and your onse is tha t 1n the Sett le case the parties to 
each ot the t wo contracts were the same , l'lhereaa in y ur case 
the contracts are with different carriera. Ho\cTer, since 
Latta knew about the proposed shipment before it arrived at the 
junetion point , since t he shi .ment was billed through h~t 
and since attor an unimportant protest he ult i.matel.y carne4 
out his part ot the carriage exactly according to the ~riginal
lJ r lan.ned intention o'f the shipper, we believe t hat this 
eliminates the importance ot t his ?ariati on trom the Settle 
caee. The last paragraph quoted above trom the Set t le case 
shows that it would not always be easy to draw the llno in 
cases ot this kind, but in your caee we believe that, even in 
a cr1m1na1 prosecution , tho tecta would bring Latta across the 
liability line. 

In conclusion, it is our op inion that under the facta 
stated in your l etter, John Latta was guilty or a Tiolation ot 
the Public Service Coi:lillission LaVIs in accepting the shipment in 
question. 

APPROVED: 

Very truly yours, 

J. E . TAY:.OR , 

ED" lARD II . lUI.Ll!ll, 
Assist ant Attorney General. 

(Aoting) Atto~ey General. 


