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' ESCHEATS : When payment may be made out of Escheats Fund. 

June 18 , 193 '1. 

FILE 0 

w.r . John L. Craves , 
tlond J~ttorney , 
Jefferson City, ~ssouri . 

J)ear J.:..r . Graves : 

-:; 

.,e wi sb to ackno ·;ledge your request for an 
opi ni on under date of June 11th , wherein you atate as 
follows : · 

"'Ibis depart~ent rould appreciate 
an o~inlon or your office on the 
encl oseJ court order of t he Circuit 
Court or 1:odaway County, 1 ssouri, 
directing t t e payment of , 238 . 38 t o 
t~e order of the Department ot Publ ic 
.el~are of the Stat e of Ohio, which 

amount beinb t he interest of Jennie 
~tchell , deceased , i n the above 
par tition suit. 

"'l'he enclosed court order sots out 
the fucts un.d Je do not re-state theLJ. 
i n this re~uest for your lega l opinion. " 

The court order makes the following recitalt. : 

"Now on this 8th day of iune, • D. 1937 
this cause cowing on for he aring upon the 
application of the ~e?artment of ublic 
.elfare of the StatG of Ohio by 
~s • ...._argaret ...... . l lman , it ' s director , 
ana. also t he answer or Virgil ... athbun, 
squire, ~rosecutin htt orney of Nodaway 
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County, ~asouri end it appearing to 
t he Court from evidence dul y heard tha t 
heretofore , to-wit: on t he l Jth day or 
April .. ~ . u . 193'7, D.Ore than ten days be
fore this date , t hat there vms served on 
t he said Prosecuting .. ~ttorney of Nodavray 
County , : ... :tssouri e. ·written notice of hear
i ng on t he 19th day or April ~. D. 193'7 
and that service t hereof was duly 
acknowledged by the srid Prosecuting 
Attorney; on~ it a lso appee.rin€ to the 
Court that t here was heretofore tried in 
t his Court e. certain proceedings wherein 
Isaac H. Crai n , et el . were plaintiffs 
and Hattie Zinninger, et a l . were defendants 
which was an action in partition and which 
was duly proceeded 1:ri thin this Court to a 
final decree , i n which s~id final decree 
t he Court found t hat one Jennie witchell, 
an incompet ent person, confined in the 
~ayton State l~api~al at vayton , Ohio, was 
ehtitled to an undivided onrJ - t hird interest 
i n said land and it vro s by said decree 
ordered that distribution be ruade on that 
basis . 

"The Court further finds that tne purchase 
price of- s t. id l e.nd as sold at said partition 
sale, was t he s uo of ~ 8'75 . 00 and that the value 
of t~e interes t of the said Jennie ~itchell 
i n and to said land was , at the tir ... e of the 
r enderin{.. of t he decree herein , of the value 
of ...,258 . 38. 

"~he Gourt further finds that heretofore , 
to-vdt: on the 1st day or August, a . ~ . 1923 
t he Sheri:tf of :.odaway County, .~.~ssoU1"i paid 
into the hands of the Treasurer of the State 
of 1 ... 1ssouri, as due t he Jennie <a.itchell , the 
s um of ~238 . 38 which amount is still in the 
hands of the Treasurer of the State of 
_issouri to the account of t he ~scheats Fund 
in said of~ice . of the Treasurer of the State 
of ... :issouri . 

"THE COURT F vRTJ::..l( Fr r;ns that t he sai d Jenni e 
Litchell was committed to the Dayton State 
Hospital on the 26t h day of ~ . .ay, A. D. 1894 



Mr. J ohn L .· C1·o.voe -3- June 18 , 1937 

and died a t suid uayton Stcte cospi tal on 
t he 26th day of AUt;;USt, ..... . D. 1916 seized 
and possessed oJ.. her i nter(.st in the l and 
p~rtitioned herein, being the sister of 
t .e deceased . r hat ~0 .~nistration was 
ever eranted on the est&te of t he said 
J ennie -~tchell i n t h e State of Ohio, or 
else~here, and that she died intestate , 
unmarried and without 1 ssue . 

"'lhat at the ti n.e o-: her de~th t here was 
due t he .vepnrtment of Publ ic \/elfarc of t he 
St~te of Ohio from t he s aid Je~1ie ~itchell 
0 1 her este.te the sUJ.... of -.97 5 . &1 for her 
ce.re , no par t of wldch has b een paid. That 
under the statutes of the Stbte of vhio 
ac:L..J.nist1 e.tion can still be f!,r£..nted on h er 
est a te and the statute of limi~etions of 
act ions does no t r~ against t r e St~te of 
Ohio and the srid claim of the Vepartment 
of ! ublic riel"" .. re ··rould be e1 lowed if 
s uch an estate wore opened , but tJ1a t the 
said Jennie l~1tchel1 died seized and pos
s essed of no other propert~ other t han her 
i nt erest i n the l~nl partitioned herein , 
t he proceeds thereof being i n t he hands of 
t Le State Treasurer of the St e.te of ~~ ssouri 
as above setforth . That the r equirements 
of openine: an estate for the eoid Jennie 
1..i tchell, .;ecec.sed , ~rould be unfair to t he 
.uepart....ent of .~. ubllc ,,elfarc of the State 
of Ohio who would be entitled to t he entir e 
proceeds t hereof . ~h~t t he costs of a~nis
t rntion, considerin~ the u~unt involved 
would be prohi bi t ive . 

" .. H.!~H.L~v ..... .c. , 1 t is by the Court urdered that 
t .u.e st ..... te AUditor of the -.~tate of .• iasouri 
shall iss~e his warr ant on t he ~tate 1Tcasurer 
ot t ile ..,tat e o: .. issouri to be paid out of 
t he ~scre~ta ~ und of the State of ~1szour1 
for t Le sum of ..,.238 . 38 payable to the order 
of t he l)e"'artment or ..?ubllc ',/el faro of the 
State of i.Jhio , t he s run.e t o be credited to t he 
account of the said Jennie ld.tchcl l , .ueceased , 
and to deliver s c.J.id l'le.rrant to t heir 4~ttorneys 
of record or ~harles il. ~~rban or ~ewton , 
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. Jasper County, Iowa t ue authorized 
representat i ve and a6ent o~ t he said 
.uepart L'lent of rublic ,,e l fare of t he State 
of vhio ana t a 4e his receipt t herefor . 

"It is further Ordered t hat a copy or 
t l.d s uruer under the seal o1' the ~ourt, 
shall be furnished to the State Treasurer 
of t he State of Ldssouri and a lso that a 
copy of t hi s Order, unaer t he seal or the 
Court , be furnished to t he State Auditor 
of the ~tate of .~....issouri . • 

3ection 623, K. s . ~. 1929, provides as f oll ows: 

'' •il thin t wenty- one years after any 
money has been paid i nto t he s tate 
treasury by an executor or administra-
tor, assignee, sheriff or receiver, 
any per son w"b.o apneo.rs end claims the 
seree ~ay file his petition in the court 
in .,.rhi ch the final settl ement of t he 
executor or admini strator, assi gnee, 
sheriff o~ r~eeiver w~s hAd , stating 
t he nature o~ his olein and pr aying 
t hat such money be pai d to hi m, a copy 
of which petition shall be served upon 
t he prosecuting attorney, who sha ll 
file an answer to the same . " 

lrou t he above it will be noted that the court, in 
order for the ~tate ~uditor t o i s sue his warrant on the St a te 
Treasurer , must asce1tai n ~vo facts from t h e claim presented: 
(1) tha t the per son is dead , an~ (2) that the person applying 
for the fund is rightfully entitled to t he same . 

I n t he instant case t he court found both facts . The 
question lrlBht be r aised whether a State i s o. "person" within 
the ~eaning of the above section. However, in our opinion, 
t here is no doubt t hat the term a s used would incl ude a State. 

In the case of City of Louisville v . Cocmonwealth , 
62 Ky . 295 , 1 . o . 296 , the Court points out that a general 
l aw concernin~ 2ersons may include artificial as well as 
natural persons, includin~ each separate state: 



Mr. John L. Gruvea - 5 - J t:ne 18, 1937 

"A general la\', concerning persons 
may include artif'icial as well as 
natural persona; and evocy corpora
tion is a le~l person. Even the 
United States, arrl each separate 
State, and every county in each State, 
are qua s i corporations. and each of 
all such corporations 1 s , !n law, a 
person. " 

Section 624, R. s . t!o . 1929 • provides as follows: 

"The court shall exam1ne the said 
claim_. and tho a llega 'tiona and 
proofs, and if' it find that such 
person is cnti tled to any money so 
paid into the state treasury it 
shall order the state auditor t o 
i ssue his warrant on the at ate 
treasurer !br the amount of so.id 
claim, but without intere at or 
cost~ ; a copy of which order, under 
seal of the court, shall be a suffi
cient voucher for issuing such 
warrant. " 

The above section p laces the b urden upon the court 
to examine the claim and the allegations of tho c l aim. 

In the instant case the court examined the claim a nd 
tho allegations ~upporting it, and ~ound in favor of the 
Department of rublic Wel fare of' the o:>ta te of Ohio . 

The j uignent show.J that s ervice was had on the 
Prosecuting Attorney of !llodaway County and by him acknowl edged, 
and further tho. t upon the cause comin[l" on f or hearing he made 
answer. This cal se was tried in the court which had previ ously 
determined the deceased's interests as a one- third interest 
in land, which interest brought 238 . 38 at a ~rtltion sale . 
and was the amount paid into the hands of the Trea:mrer or 
the State of Uissouri b . the ~heriff of Nodaway County, 
Mi SSO tn'i . 
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The court thus havin& juri sdiction of the parties and 
of the subject-uatter , this judouvnt can not be attacked col
laterally , as st~ted by the court i n t he case of Leahy v . 
t...ercantile Trust Co ., 296 1..0 . 561 , 247 .:> . .. . 396 , 1 . c . 404: 

"Have we a j uagment in the Circuit 
Court ~nich cun be attacked collaterally? 
Absent j urisdiction of parties to en 
action, and absent jurisdiction of the 
subject-~tter, apparent upon the f ace 
of the record, a judgment 1:1ay be attacked 
coll aterall y , but· not otheruise. " 

And in the case of l~i ssissippi and Fox ~ver Drainage 
District v . Ruddiclr , 228 .. o . App . 1143 , 64 S . ., . ( 2d) 306, 
1 . c . 308, the court snid: 

" \fuere a court has jur isdiction o f the 
subject- matt er and of t he pa rties, its 
judeoent, in the abse1ce of fraud in pro
curing 1 t, imports ~bsolute Terity and can 
not be attacked by evidence outside the 
r ecora . Strobel v . Cler ~ , 128 ko . APP • 48 , 
106 :::::; • . t . 585 . And where e court of general 
j urisdiction :i1t1s ac quired j urisd1ction of a 
cuse , any subse~uent error or irre~ularity 
will not oust lt therefrou nor subject a judg
~ent , in t he 6xercise oi thtlt juri sdiction, 
to collateral attack. State v . ~•ear , 145 ~. 
1 62, 46 s . .. . 1099 . .l ts j Ud@.!:lent , however 
erroneous, is not void so as to be subject 
to col lateral attack. harter v . Petty, 266 
.kO . 296 , 181 ;;;) . .1. 39; } orest Lbr . Co . v • 
.Aning Co . (1...0 . Sup . ) 222 b • • 1. 398; Abernathy 
v . ~" · Co ., 287 .. _o . 30 , 22C.. b • • ~ . 486 . " 

Sections 623 and 624, supra , hev1n~ been coit.plied ' i t h , 
we are of the opinion that payment may be cade out of the .uscheats 
Fund to t he order of t he J)epartrnent of .Public ,,el r are of the 
State of Ohio , in t he amount of ~238 . 38 , b eing the amount of the 
clai~ found by the court to be due. 

Res ectfully submitted , 

MAX . LSS~ .AN , 
Assistant Attorn ey General . 

J . -'!. . 'LSLOh , 
(Acting ) Attor ney General . 


