
CORPORAIJ:'.LONS--O!'Iicer liaole crim ... nally ror violalaon of 
s "tate law where or'ficer participates in such 
viola1iion or nas pr1or knowledge thereof . 

March 23, 1937 

F I L Ell 

Hon. J oseph L. Gutting 
Prosecuting Attorney 
Clerk Count7 

36 
Hiller Building 
Kahoka, JU <; sour1 

Dear Sir: 

We have your request of ~ebruary 3 , 1937, for an 
o )i nlon which is as follol?s : 

•Following c-~e the facts of a bad check 
lP10n which I would like to know your 
opinion as to )vh e ther a prosecution can 
be maintained ther on against l~arl 
Hayden. 

This draft i s payM.ent 
in ful l for 1tema 
listed below 

No . 2023 . 

MID~"1'EST GRAI!~ CO. 
COAL <1-HAHI 

LABELL~, HO . April ~3--36 

Pay to the 
order of----Harr Ber~ett 95~ . 20 
Fifty two & 20/100 dollars 

Uid- '1'/es t Grain Co . (orinted) 
Earl Hayden (m-itten ) 

Corn n52 . 20 lfgr . 
PRE3EWt '.i.'HROUGH 
Citizens Bank Edina Mo (Written) 

l:la1d check was sent to the above bank and 
returned by the bank unpaid on Yay 4th, 
1936 because of insutric1ent funds . (not 
protested at tha t time ) . 



Ron. Joseph L. Gutting - 2- March 23, 1937 

A fe.w days l e ter l1ennett saw ~arl HAYden 
and Hayden s a id he would see thFt the 
check was oai d , he s a i d he ·vr s looking t o 
~1rirhtwell, his nartner in the business , 
t o nay i t . The cheek was never paid and 
on January 19th, 1937, the check was duly 
prot est ed . I a s Prosecuting Attorney send
ing Hayden a registered l e t ter thRt the 
check wa s unpaid and he was b~ing g iven flve 
days as set out by the statutes t o pay the 
same and that the check was b eing sent to 
the bank for paym nt of regulr r orotest . 

Jly questions are : Will the f act tha t it 
WaF not duly protested until J anuary 19th, 
19-7 a.ff~ct the pro s eC'ttion. Is not the 
maker liable altho he signed as Uanager o~ 
a company . 

Plea s e sencl me a~'proved for m of insufficient 
fund and no funds bad check information." 

I enclose here\Yi th cooy of opinion with refer ence t o the 
a plioabili ty of Section 4305 R. S. !!i ssour1 1.929 , whnr pi n checks 
a~e drawn on banks in which there a~e insuff i cient fund s t o nay them. 

~s opinion points out thnt t he ouestion of f ive days 
notice is in itself equivalent to a protest, is mer ely a na tter 
going to th intention ~ith wh1eh the check wa s issued. 

The principle auest1on in thi s o i nion i s whether or 
not thnr e 1s any l i abi li ty on the drawer of this ch~ck to sign 
a s Mmanagor" of the company . On t his pro~osltion ~e f i nd the general 
rule s t a ted in 14a C. J . page 244 a s follows: 

"Also a t le: at ""Ther e the crime cho.r(;ed in
volve s gull ty 1cnow1.edff() or c r i m1nel 1ntP.nt , 
1t i s e s r.ent1al t o the cr1m1nal l i abi lity of 
an offic er or servant of a c orpor ation that 
he actually and personally do the act s which 
constitute the off~nse or th t they be done 
by h i s d irection or permi s s1o~." 



Hon. Joseph L. Gutting - 3- Karch 23, 1937 

This seems t o be the univ~rsal l aw fo1 - o~ed in this 
st , t c in St at e vs . Par sons •n d Harris , 12 Jlo . Atm . 205, St ate 
vs . Yocum, 206 s. ' . 33 6 . 

The corporation may only act through its of" icers and 
agente . We quot e from State vs . Fairbanks (Ind . ) 116 N. E. 
769 , 1 . c. 771, as follows: 

•corporations act only by and through 
their officers and agents, and it 
s Pems thtl t the Legislature intended to 
place the nunishment where it would be 
effectual. It seems t o be the settled 
law that : 

' In the absence of a s t a tute to 
the contrary, an off icer of a 
corpora tion cannot be punished 
ori~nally for the corpornt1on•s 
unlawtul act or default, unless 
he part i c ipates therein as an 
a ider, or abettor, or accessory , 
even though the corporation ' s 
offense c onsi s t s 1n the violation 
of a s t atute which i nposea i rn
prlsonm~nt as a penalty. • Rex v. 
Hayeq, 14 Ont . Law Rep. 201 , 8 
Ann. Cas . 380 . 

This seems to be the holding in many juris
dictions . Peo .,le v. Clark, 14 N. Y. Sunp . 
642; Stnte vs. Parsons , 1 2 Uo . App . 206 . " 

In State vs . Burnam ( Vash. ) l 2B Pao. 218, 1 . c. 219, the 
Court aald : 

11 1 think that any per oon or neraons pnrt1-
c1pating 1n the viol a tion of the statute 
by the corpora t ion may , under our s t c t ut eo , 
be i ndicted as pr1 nc1pals, either because 
they have directly committed the act , or 
have aided and abnt ';;ed in such cott'11r"'1on. •• 



Hon. Joseph L. Gutting Uarch 23 , 1937 

The same C'urt 1n St at e vs . Thomas , 212 Pac . 253, held 
th t t he managi ng o " ... 1oer of a cor poration 1s 1nd1v1i:u 1lly liable 
cri minal ly for m1sappropr1at1ng moneys of the corport-.t 1on, and 
th .t acting aP an offi cer 1n such t ransaction was no de f ense . 

I enclose here"1 t h copy of 1nforoat 1on w1t h reference 
to insufficient fund checks t aken ! r on t he case ' f State vs . 
Taylor , 73 S. W. ( 2) 378 , wh1oh information we bnl1eve 1s i n pro
ner form. 

It is ther efore tho op1n1on of th1s offloe t ha t the 
nrotest 1ng of a check, so far as th~ criminal la~ 1s concernedJ 
goes only to the l ntnnt o'! the maker and the d:1te or such pr ot est 
is ther efore imme.t eri al; .th '1.t the malter o f the check which is 

• retur ned for 11 insufficient funds" 1R liable cr1rn1nal l y for such 
act even though he may have executed such check as an officer 
of a conpany or cor por ation. 

FER :W 
Enolosurea- 2 

APPROVED: 

J. E. TAYLOR, 
(Acti ng) Att orney Gener al . 

Respeottully submitted, 

FRANKLIN E.. REAGAN, 
As~1 stant Attorney Gener al 


