
BRIDGE LAW : ) 1. 
ST . CHARI~.) CvlJNTY BRI DGES: ) 
LEWIS & CLARK BRIDGE COMPANY:) 2. 

Vali dity of St. Charles County 
Brid3e Contra ... t tt 
Cost s of opera~~~ maintaining 
and repairing bridges must be 
paid out of bridge tolls before 
funds set aside for principal and 
interest on bonds . 

June 27 # 1 9 36 • . , 

r . Earl C. Gray 
Count y l erk 
St . Charle s County 
St. Char les • . Ussouri 

Dear fl..r . Gray: 

2.-J 

,-~= 

This is t o acknowledge r ecei pt of your letter in 
which you request the opinion of this Depart ment # which 
l etter is as follows: 

" ~uestions would like t o have a nswered 
co~erni~ t he proposed purchase of 
Lewis & Clark Bridges by St. Char les County. 

"1. If t he order of the Court authorizing 
t he Pre siding Jud¢e and t he County Clerk 
t o sign the precedi ng agreement is r e scinded 
by the County Court would said a greement 
be vod.d. 

"2. Should it not be pos sible t o void the 
signed agreement does the la\v provide that 
operation and maintenance expense shall 
have priority over mont hly payments for 
r e tiring r evenue bonds . 

"3. Is there anything in t he sta t utes to 
prevent all expenses of t he County Court 
and Cl er k . and other Count y officials t o be 
pai d ou t of t he t olls collected.• 

Attached to your le ~ter of reques t is a transcript of 
t he proceedings of the County c~ .~t of St. Charles County 
pertaining t o t he purchase b3 said County of the propert y of 
t he Lewi s and Clark Bri dge Company . 
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During the May Term. 1936. on May 13. 1936 . the seventh 
day of t he 'tll..ay Term. the following record entr y was made: 

n!n the matter of considering the purchase 
of t he Alton- st. Louis Bridge company 
Property • 

"· lfred L. McCawley and William Waye represent­
ing t he Lewis and Clark Bridge Company appear ­
ed before the Court relative to negotiations 
whereby the County of s t. Charles would 
purchase the property of said bridge company 
and pay off the bonds issued in payment of 
the same. out of the revenue collect ed aa 
toll. The purchase of this propert y would 
be according to an act passed by the 57th 
General Assembly of Missouri appearing in 
the l aws of Mi ssouri. Extra Session 1933-
34 on pages 115 t o 117 inclusive. Jos. B. 
Wentker . Prosecuting Attorney. acted a a 
legal adviser for the County Court . No . 
decision was reached and the Court continued 
the matter under a dvisement . " 

And on Wednesday. r~y 20. 1936. the eleventh day of the 
May Term. we find the following record: 

"In t he matter of t he purchase of the Lewis 
and Clark Bridges. 

"The Cour t at this time again takes up for 
consideration the purchase of the Lewis and 
Clark Bridge Company property. After due 
consideration of t ~e matter . all judges con­
curring. it is hereby ordered. adjudged and 
decreed by the County Court of St. Charles 
County. Missouri. acting under and pursuant 
to the authority of an a ct of the 57th General 
Assembly of Missouri. approved December 22nd. 
1933 and appearing in Laws of Missouri. Ext ra 
Session 1933-34 at pages 115 to 117 inclusive; 
t ba t the aaid County enter into an agreement 
with the Lewis and Clark Bridge Company. a 
Mi s souri Corporation, which said agreement 
shall be substantially in t he following form. 
to-wit:" 
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And f ollowing said r e cor d entr y i s the propo sed agree­
ment, cons i stino of f i f t een page s , between the Lewis and Clark 
Br i dge Company , a Missouri corpor a tion , a nd the County of 
st . Char l e s, sett i ng f orth n detai l and with paticularity the 
proposed cont r act , in which contract t he Count y agrees to 
purchase t he Lewi s Bridge spanninJ t he Missouri River neaD 
For t Bellefontai ne, Missouri . a nd t he Cl ark 3ridge spanning the 
Mi ssissip ·i River at Alt on , Illinois. and having its sou thern 
t er minus wi t h i n sa i d county f or whi ch s a id prope rties the 
c ounty a gr ees t o i s sue and ael i ver unt o t he Company i n full 
and compl e t e payment f or said property toll bri dge r evenue 
bonds of sai d county i n t he pr incipal amount of ~2 .757 , 000 .00 , 
sai d a mount of bonds t o be i ssued i n t wo serie s to be designated 
respectively , ~ries A and Serie s B; Series A in t he principal 
sum of ,:2 ,332 , 000 . 00 . bearing interest at 3 3/ 4 per cent per 
annum, payable semi - annually, and t he b onds of Series B i n the 
a mount of ~425 , 000 . 00 wi t h interest at tile rat e of four per 
cent per a nnum , payabl e semi-annually. And it i s f urt her recited 
i n sai d contract that all of said bonds shal l be issued under 
the t erms and provi sions of the Aet of t he 57th General As sembly 
of the State of Mis souri , Laws of Mi ssouri , 3x t r a Session, 1933-
34 , at pages 115 t o 117 . 

and i mmediat e l y f ollowi ng sai d c ontract and a greement , 
we f ind t he f ollowing: 

"Be it fur t her ordered, ad judged a nd decreed 
by t he court tha t t he Presiding Judge or 
this court be a nd he is hereby authorized, 
or der ed a nd directed to execute t he foregoing 
c ontra ct Dn behal f of t he County• of st . Charle s , 
and t he Cl er k of t hi s Cour t be and he is 
hereby a uthorized , ordered and directed to 
a ttest such execution under the seal of the 
Court . " 

And we next f i nd, on t he same day of sai d court, an 
order for t he i s suance of the bonds , stated in t he caption ot 
said order of t he County Cour t , as foll ows: 

"An or der a uthorizing a nd directing the 
issuance of t wo millicn , seven hundred 
and f ifty-seven t housand dollars 
( ·2 , 757 , 000 . 00) toll bridge r evenu e bonds 
of t he county of St . Charle s , in the State 
of Mis souri. under t he provisions of House 
Bill Numb• r 10 of t he Acts of the Ext ra-
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ordinary Sessi on of the l<'ifty-Seventh 
Jeneral Assembly of J,.J.ssolll'i (1933- 34 ) 
for t he pur pose of providing funds for 
acquiring a toll bridge across the Iassouri 
r.iver near Fort Bellefontaine . 1.11a sour1 . 
and ha ving its northern terminus within 
said county~ and a toll bridge across the 
Mi"f' 81ssipoi River at Alton , I llinois, and 
having its southern t erminus within said 
county . toge ther with roadways and 
approaches appertaining thereto; prescrib­
ing -t~ form of said bonds E:lnd t he interest 
coup~na t o be a t tached thereto, providing 
f or the c ollection. segregation a nd distri­
bution of revenue s derived from the to l ls 
t o be charged for traffic on a nd over said 
bridges . and makin~ provis ion for t he payment 
of t he principal of and intere st on said 
bonds . " 

And t hen is set forth i n full t he contract referred 
t o above . 

Referr i ng t o t he first question asked in your letter 
of request we t ake it that you de sire to know whether or not 
t he agreement entered into by the County Court w1 th the Lewis 
and Clark oridge Company may be r e scinded wit hout the consent 
of t he bridge company. by the County C ourt~ that is, if th8 
order of t he court a uthorizing t he Presidin,o Judge and the 
l ounty Clerk t o sign the a greement is rescinded "rJy the court. 
would said agreement be void'l 

• :e have ver y briefly set forth the orders of the County 
Court relat ive to the execution of this contract. The cont r ac t 
is set forth in full in the transcript accompanying your request. 
and r ef erence may be made t heret o . 

section 2962 , Revised St a tutes of Missouri . 1929. 
provides: 

"No county. c i ty , town , village . school 
township . school district or other 
municipal cor poration shall make any eon­
t ract . unl ess the same s hall be within 
t he scope or its pofters or be express ly 
authorized by law. nor unless such c ontract 
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be made upon a c cnsideration wholly 
to be perfor med or executed subsequent 
to t he makin..; of t he contract; and such 
contract , including t he consideration. 
shall be in wri ting and dated when m de • 
and shall be subscribed by the partie s 
there to, or their a gents authorized by 
law and duly appol nted and authorized in 
l il'i ti ng . " 

By t he provisions of the Laws of Missouri., ~xtra Session., 
1933- 34 ., pages 115-117. by Section 2 thereof. counties and 
other public agencies are authorized to a-cquire ., o~n and 
operate, construct. or aid in the c onstruction. in whole or 
in part. i mprove or extend. and maintain toll bridges. etc •• 
such as are described in the foregoing contract entered int o 
between the Lewis and Clark Bri dge Company and the County of 
s t . Charles . Missouri. By Section 3 of said Act all public 
agencies named i n Sectiyn 2 are authorized and empowered t o 
i s sue negotiable toll bridge r evenue bonds and sell such bonds 
t o the United : tates government . or any other au thori .,.ed a gency 
thereof . or other ~nvestor or invest ors. 

It will therefore be seen that under the Act of t he 
57th General Assembly. Extra Session . aforementioned. that 
counti es such as St. Charles have the statutory authority t o 
purchase . own and operate the bridges mentioned and described 
in said contract and a greement. 

Comi ng now to the direct question asked in y our lett er . 
t hat is, is the contract entered into between t he afor esaid 
parties r evocable by St . Charl e s County wi thout the consent 
of the Lewis and Clark Brid;;e Company·( 1"'e do not think so 
on the face of t he record as set forth in the t~anscript 
accompanying your request. and whic h is, or course ., the onl y 
matter before us. 

p·e assume . of course . that the May Term of the 
st . Charle s County Cour t has not finally adjourned and is open 
for such lawful orders as may be made i n connection w1 th the 
above matter . 
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No reasons have een stated by you in your request for 
the revocation of said contract; there~ore , base our opinion 
solely on t he bald question as to whet her the county court may 
arbitrarily rescind the contract on the record before ua. r~ 
take it that you mean whether or not the county court may . without 
incurring any future responsibility or liabilit.y.reecind the 
c ontract in question . Recission baa been defined in Black on 
Reweission and Cancellation, Vol. 1, 2d ~d . , Section 1. page 3: 

"To r escind a c ontract is not merely to 
terrni·na te it. but t o abroga 1te and undo 
it from t he beginning; tha t is . not merel7 
t o release the parties from further 
obligation to each other in respect to the 
subject of the contract, but to annul the 
contract and restore the parties to the 
relative positions which they would .have 
occupied if no such contract had ever been 
made . Resc1•sion necessarily invo lves a 
repudiation of the cont ract ~d a refusal 
of t he moving party to be further b~d by 
it.• 

The County Court is a cdurt of record. Article VI • 
Section 36 , Misaouri Constitution. There are many cases in 
Missouri to sustain t he rule and it is well-settled tmt all 
courts of record have the power on their own motion to modify 
or set aside judgments , orders or entries during the term at 
which they are made . 

In Re Henry County Mut . Burial Ass 'n •• 77 s. w. (2d) 124; 
Barlling v . Jamison , 44 Mo . 141-145; 
McNalty v . Hawkins . 163 Mo . App. 692- 695; 
Rottman v. Schmacker . 94 Mo. 139J 
Aull v . St . Louis Trust Co ., 140 :-!o . 1J 
Bruegge v . State Bank of ~ellston. 74 s. w. (2d) 835; 
Caldwell v . ~ockridge, 9 Mo . 214. 

The genera". role on tr.e. question of reconsideration and 
r e scission of contracts and acts by a county court is stated in 
15 c. J . page 470 . Section 123. as follows: 

"~ here a county board or court exercises 
functions which are administrative or 
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ministeria l in their nature and which 
pertain t o the ordinary county busines s, 
and the exercise of such functions is not 
restricted a s to t i me and manner. it may 
modify or repeal its a ction; but in no 
event has such court or board~epo"Wer 
to set-aBide or to moa:Tfy a ~1uCITe1al 
'dec !Sf on or <:mer --maae bl if al'ter rightS 
have iawt~j'Oien-iC%u~rea thereunder. 
unless authori zed so . 0 do rz express 
statutory Qrovls!on."\tra'l cs ours) 

The rule of law announced in Corpus Juris above is 
followed and reaffirmed i n the ease of Mea d v. Jasper County, 
266 s. w. 1 . c. 469 . 

I n Black on Recission and Cancellation. Vol. 2, 2d Ed •• 
Section S32 , page 892 . it is stated: 

"The ordinary r ules gover ning the rescission 
of c ontracts are also appl i cable to c on­
tracts made by counties, cities. and other 
municipal corporations. Thus . a municipal 
corporat ion has no l awtul right to repudiate 
or resci nd a valid contract which it ha s 
l awrully entered into for the purchase ot 
property. the supply of commod1 ties needed 
for municipa l purposes , or of gas, water. 
or e lectric light for municipal use , ar 
t he employment of persons to act for it in 
a business capacity. not being public 
officers or agents . For contracts of this 
ki nd are not made in the exercise of the 
governmental powers of the municipality, 
but of its proprietary or business powers. 
and are governed by the rules applicable 
to contracts made by individuals or b usine ss 
corporations. SUch a contract. when fairly 
made , without fraud or imposition on the 
part of the other party. and without miscon­
duct or bad faith in the offi cers acting in 
behalf or the municipal! ty, and which is 
not unreasonable , cannot be repudiated by 
the municipality after the other party has 
expended money or labor in reliance on it , 
and so long as he complies with its provisions." 
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And in 15 c. J . , page 555 . section 251 , it is said: 

" 'here a county ha s, by its properly con­
stituted author~ties, entered into a 
valid contra ct , it cannot . without good 
ground and without the c onsent of the other 
c ontractual parties , r e scind such contract;" 

In t he case of State v . Morgan . 144 Mo. App •• 1 . c. 
40 . it is aaid : 

"The rule is well- settled t ha t a count,­
court may revise or rescind an order at 
the term or session at which such order 
is made provi ded ~ be ~ before ~ 
ri~ts have accrued under t he order , 
(1 Cyc,. , 403; J...a tthews v . Cook Co. Commis­
sioners, 87 Ill. 590; wr e sden v . County 
Com ' rs, 62 lie . 365; .-.akemaon v . Kauffman . 
35 ·~hio 444; Hi ggins v. Gur tis . 39 Kan. 
283; Ca mpbell v. Park . 32 Onlo 544; Jaquith 
v . Putney . 48 N. H. 138. " 

This opinion i s based solely on t he c ontract and agree­
ment and t he record of t he proceedings of the 6ounty Court of 
St. Charles County as _ contained in the transcript a ttached to 
your letter of request. 

In t he instant case the court considered t he matter of 
t he purchasing of t he bridges while it was in sessi on on May 
13th.and on y 20th. in open court . t he 90urt bad before it 
for consideration the contract in question and it ordered that 
the said county enter into an agreement with the Lewis and Clark 
Bri d..;,e Company. a Missouri corporat i on. and then set f orth on 
its r e cord said agreement and by recor d entry ordered and 
directed t he Presiding Judge of said court to execute the fore ­
go ino contract on behalf of t he County of St . vharles and the 
Cl er k of the Court was authori zed and ordered and directed to 
attest such execution under the aeal of said court , which waa 
accordingly done accor ding t o the r ecord submitted herewit h . 
Under t he t erms of this c ontract by Section 14 i t is provided that 
after June 1 . 1936. the net income of t he oper a tion of sai d 
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bridJes shall accrue to and belong to the county and the 
bridge shall be operated by the Bridge Company until the 
final c onsummation of the c ontract . 

It is, therefore, t he opinion of this Department that 
t he Lewis and Clark Bridge Company is bound by its contract 
and likewise the County of St. Charles, and the County cannot 
rescind said contract without the c onsent of the bridge company . 
There is no question but t hat the order made by the County 
Court directing t he Pre siding Judge to execute the contract 
could have been annulled before the execution of the contract 
but after it was signed and sealed by the officers of the 
County and accept ed by the brid "7e company and rights had law­
ful l y been acquired thereunder {except for matters dehors this 
record ) it was then beyond the power of the County Court to 
rescind same, without t he consent or the bridge company. 

II . 

Since it i s our opinion t hat the c ontract subm.ltted to 
us in the transcript of the proceedings cannot be rescinded by 
the county court w1 thout the consent or the Lewis a.nd Clark 
Bridge Company, we come now to the second question requested in 
your l etter. 

The contract provides that the expenses of operating, 
mainta.lning and repairing the bridge shall be paid out of tolls 
before payment on the principal and interest of the bonds, we 
think it is pla.ln that this contract must be so construed. 

Under the provisions of Section 3 of Laws of Missouri , 
1933- 34 , t~xtra Session, it is provided in part as follows: 

~In t he event of the issuance and sale ot 
bonds authorized by this Act by a public 
agency, such agency shall charge a reason­
able toll for the use of any such toll bridge, 
the amount of which toll shall be sufficient 
to pay the reasonable cost of ma.lntenance , 
repairing and operating such bridge and to 
provide a sinking fund sufficient to amortize 
and repay any such loan, including interest 
and financing cost.• 



Mr . Earl c. Gray -10- June 27 , 1936 

While the act itself does not sta te that t he cost of 
mai ntaining , repairing and operating such bridge shall be paid 
before t he provis i ons ar~ made for the sinking fund, it is 
provided in the contract between t he bridge company and the 
county that out of the gross income and r evenues of said 
bridge after the necessary expense of maintaining , repairing 
and operating the same ahall have been provided for, there 
shall then be set aside revenue fnr the payment of the interest 
and principal of the bonds . 

We think it clear that when the contract is read 1n 
c onnection with t he bridge act it is clear that the tolls must 
first apply to the naintenance , repairing a nd operation of the 
br idge and that the remainder should be a pplied to the sinking 
rand t o retire the toll bridge revenue bonds . 

In the case of State ex rel. City of Hannibal v . Smith, 
74 s. w. {2d) 367 , the City of Hannibal agreed to charge such 
toll for t he use of t he bridge as would be sufficient to pay 
the bonds and the interest and also the coats ot operating, 
rr.aintS:ining and repairing t he bridge; however, 1n the event the 
revenue was i nsufficient t o pay the bonds and the intere st and 
the cost of operating, maintaining and repairing t he bridge , 
the City of Hannibal a greed t o pay these costs and expenses out 
of some other funds of the City but di d not agre e to pay the 
bonds and interest out of other £unda. 

From t he above a nd for egoing 1 t is our opinion that 
t he cost of opern t ing , maintaining and repairing t he bridges 
must come ou t of the bridge tolls and must be taken care of 
first before funds are set a side for the payment of principal 
and Interest on the bonds • In any event, under the bridge 
act and t he contract under same, there is no liability on th• 
taxpayers of St . Charles County for the payment of costs ot 
operati on , maintenance and repa1~ing or principal and interest 
on b onds, ~ut all must come out of bridge tolls alone. 

As to the third question submitted, we will send a 
supplemental opinion on same. 

Very trul y yours , 

COVELL R . HEWITT 
APPROV'" D : Assistant Attorney-General 


