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Honorable Percy W. Gullie
Prosecuting Attorney
Oregon County

Alton, Missouri

Dear Sir:

We acknowledge rocelpt of your request for an
opinion dated May 9, 1936, which reads as follows:

"I have a case pending down here

that will come up at the June term
of the Circult Court of Howell
County in which I have & man charged
with selling mortgaged property, and
the facts in the case are that fn
took the mortgaged pro y from
Oregon County (where the mortgage
was given and recorded) to Last Ste
Louis and sold theme The case against
him was filed here in Oregon County
under Gordon Dorris the Sormer pro-
secuting attormey of this county, and
the defendant toock a change of venue
from the county and the case was sent
to Howell .

"The point I am in search of is
whether or not the venue in the
case was properly brought in Oregon
County?

"My library i1s limited snd I have
exhausted the same in trying to find
a case holding the venuwe to be in
Oregon County but I have falled to
find any authorities on the pointe

"The Court in Howell County will set
in the first part of June and I

would like to receive a reply from you
in time to have the same ready for
the court there."
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We take it that the offense charged 1s under the
provisions of Section 4100 Re. S. lMo. 1920

In Corpus Juris, Vole 11, Sece 384, pe. 646, the law
is thus stated:

"In the absence of statutes the place
of sale or other disposition of the
property has been held to determine
the venue irrespective of where the

mort was executed or where the -
property was brought from. However,
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A person may be gullty of selling mortgaged p:;mrty
in the county of the mortgage, though the sale be

by an agent in another county, where the evidence shows
that the defendant authorized and directed, and later
ratified the sale in the county where the mortgage was
given. In the case of State ve Ferris, 16 S. W. (24) 96,
1. ce 100; 322 Mos 1, the Supreme Court said:

"Instruetion No. 2, given by the court,
correctly hypothesized the entire case.
It 1= not subject to temable objection.
Instruction Noe 4, given by the court,
told the jury in effect that, if they
believed from the evidence that the
defendant authorized and directed
Haley to sell the mortgaged car; , the
act of Haley in making the sale was

the act of the defendant. This instrue-
ction correctly declares the law
authorized to be given under the evidence."

A defendant may be prosecuted for selling mortgaged
property in the county of the mortgage, though he, him-
self, complete the sale in another county, where ghc
evidence shows that the property was taken to another
county with the intentlon of selling it there.

In the case of State ve Perry, 87 S. C« 535, le ceo
5403 70 S. Es 304, the Supreme Court of South Carolina
had under consideration a statute similar to the Mismuri
statute, and facts simlilar to the facts submitted in youwr
letter when it said:
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"The remaining question discussed
4s whether there was error in re-
fusing a new trial on the ground
that there was no evidence to show
a sale or dilsposition of the prop-
erty in Ssluda ccanty. There was
testimony that defendant adnitted
that he sold one bale of cotton
grown upon the land deseribed in
the mortgage and there was testi-
that he was seen in a on

with two bales of cotton about two
milea from his home in Saluda county
goin% towards Batesburg in Lexington
coun { but there was no evidence
that ﬁe sale was made outside
Saluda county. The argument that a
mere removal of property within the
county of Saluda is not a violation
of the statute is not applicalble to
the case presented, which involves
not merely a removal but an acutal
disposition of the property. If it
should be conceded that the cotton
was removed from the place where
roduced in Saluda count{ with
ntention to dispose of ¢ in
Lexington county, and was sold or
dlsposed of in the latter county,
the s tatute would be violated in
elther county, for the act of re-
moval is Inseparably connected with
the disposition, an essential part
of 1t, and within the prohibition
of the statutee

"It may be that a mere removal of
pTro Y subject to a lien for the
better protection of the property
and the lien m:g'ba regarded as
innocent and not within the purview
of the statute, as suggested in
Whaley ve Lawton, 57 S.C. 264, but
a very different matter arises where
the removal is for the purpose of
sale or disposition and nates
in a disposition of the property.”
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CONCLUSION.

. T Y

We are of the opinion that where mortgage propert
is sold in violation of Section 4100 R. S. Mo. 1929, t
venue may be placed, according to the evidence, eitﬁcr in
the county where the mortgage was executed or in any
county where the property is taken with the intention of
disposing of the sames

Respectfully submitted

WM. ORR SAWYERS
Assistant Attorney General.
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APPROVED:

JOHN W. HOFFHAN, Jre
(Aeting) Attorney General.




