
CRIMI NAL LAW--MORTGAGE'D PROP...:.RTY- - VENUE : Vlhere to place the 
in pros ecution f or sale of mortgaged property. 

--- -- __ ..., 

F l LED 

3~ 
Honorable Percy w. Gullie 
Prosecuting Attorney 
Oregon County 
Alton. Jl1ssou r1 

Dear Sir: 

to aclalowledge r oceipt of your request for an 
opinion dated lay 9• 19~6. which reade ae followas 

"I have a case pending down here 
that will come up at the J'une term 
of tbe Circuit Court of Howell 
County in Which I have a man charged 
with selling mortgaged property, and 
the facts in the ease are that he 
took t he mortgaged property from 
Oregon County (where tbe mortgage 
waa Given and r ecorded) t o East St. 
Louis and sold them. The caae againat 
him w.a filed here in Oregon Count,­
UDder Gordon Dorris tbe ~ormer pro­
secuting attorney ot this count,-. and 
tho def'endant t ook a change o£ venue 
from t h e county and the cas~ was sent 
to llowell County. 

"The point I am in s earch of i s 
whether or not the vonue in the 
ease waa· properly brought in Oregon 
County? 

"Jt.T library is limited and I han 
exhausted the same in t171ng to find 
a ease holding the venue t o be in 
Oregon County but I have failed to 
find any authorities on t he point. 

"~he Court in Bowell County will sot 
in tbe first pert of June and I 
would like to receive a reply from you 
in time to have the same r~ad7 tor 
the eou rt there. • 



Bon. p . w. Gull1c lla)' 22. 1936. 

fie take it that the offens e charged is under tbe 
provisions of Section 4~00 R. s. ~. 1929 . 

I n Corpus Juris- Vol. 11• Sec . 384• P• 646- the law 
is thus stateds 

"In the absence ot statutes the place 
of sale or other disposition of the 
propert7 has boen held to determine 
tbe venue i r respective or where the 
mortgage was executed or where tbe · 
property waa broueht f rom. However • 
.U. ha& been ~ ~ iL the m:sm­
ertz 11. tfi.kgn 12, iilotl:ler count% W1 th 
~ intention of d'=spos!p.g Qf_ U. 
the:........,...,r...,e_. and i s sold in t'bi litter 
countx, tlieo.ffeiiietiiax be prosecut5 
!B either 3urfsdictiop. w · 

A person may bo guil ty of selling mortgaged prop ert7 
in the county of tho o ort;gage- though t h e sale be made 
by an agent in another count.,.. where the evidence showa 
t hat the defendant authoriz ed and directed• and l.ater 
rat11'1od the sale 1n the county where the mortgage ~ 
given . rn t he case of State v. Ferris, 16 s. w. (2d) 96, 
1 . c . 100; 322 Mo . 1, the Supreme Court said 1 

"Instruction No . 2, given by the court , 
cor rectly hypothesized tbe entire case . 
It is not subject to tenable objection. 
Instruction No . 4, given by t be court, 
told the jury 1n effect that , if t hey 
believed from tho evidence that tbe 
defendant authorized aDd direct·od 
Haley to sell the mortgaged car, 1 t be 
act of Haley 1n making the sale waa 
the act of t he defendant . This instru­
ction correctly decl.area the law 
authorized to be gi•en UDder the evidence. • 

A dei'endant may be prosecuted for selling mortgaged 
property in the county of tho mortgage. though he, him­
self, complete the sale 1n another count:y, whore tbe 
evidence abows that the propert:r was t aken to another 
county with the intention of selling it there. 

In tho case or Sta te v . Perry. 87 s. c. 535• 1 . c . 
5 40; 70 S. E . 304• the Supreme Court or South Carollna 
had UDder consideration a statute similar to the JU.a., uri 
statute, and facta s imilar to the facts submitted in ,-our 
l etter when it saidz 



Ron. P. \f . Gullic 

."The rel:laining question discussed 
i s · ~hether there "as error in re­
fusing a new trial on the groUDd 
that thero was no evidence to show 
a sale or disposition of the prop­
erty in Saluda c=~t7• There waa 
testimony that defendant aruutted 
t hat he sold one ba l e of cotton 
grown upon tho land qeecr1bed in 
t he mortgage and there 'tra8 testi­
mony that he was s een in a wagon 
vith two bales of cotton about two 
miles from his home in Saluda county 
going towards Batesburg in Lexington 
county~ but there was no evidence 
t hat the sale was made outside 
Saluda count,-. The argument that a 
more removal of pro pert)" with in the 
county of Saluda is not a violat ion 
of the s tatute is not applicaule t o 
t ho ease presented, Which i nvolves 
not merel y a removal but an acutal 
disposition of the property. If it 
should be conceded that the cott on 
wa~ removed f rom t he place where 
pr oduced in ~aluda countyf tt1th 
intention to dispose ot i~ in 
Lexington county. and was sold or 
d isposed of in -the latter county~ 
tho a tatute would be violated in 
eithor county_ for the act of r e­
moval is inseparably connected with 
the disposition. an essential ~art 
ot it. and within the prohibition 
of the statute . 

"It may be that a a ero removal ot 
property sub j ect to a lien for the 
better protecti on of the property 
and tbe lien may be regarded aa 
innocent and not within the purview 
of tho statute, as suggested in 
Whaley v . Lawton. 57 s .o. 264• but 
a very dirferent mattoP ar1sea wbere 
tho removal is for the purpose ot 
sale or disposition and cu~nates 
in a disposition ot the property. " 
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We are of the opinion tbat where mortgage propert7 
is sold in violation of Section 4JOO R. s . Mo . · l 929, the 
venue ma7 be pl aced, according to the evidence, either in 
t he county where the mortgage was exocutod or in aDJ' 
count7 "hero tho proport,- is taken with t he intention or 
disposing of the same• 

Respectfully submitted 

Wll• O'R.R SA\YYERS 
AssiStant Attorney General. 

WOS:B 

APPROVED : 

!loBI W • HOFFilAI_ Jr. 
(Act ing) Attorney General • 


