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PROSECUT ING ATTOR Y: Entitled to no fee from Coun 
for exam.ination of abstracts 
for School Fund Loans • 

l•ebruar;y 19 • 1935 

Honorable 11 . D. G U'tin 
Count y Clerk Bart n Count,­
Lamar, ~~: 1aa our1 

Dear Stra 

This 1& to acknowledge receipt ot your l e tter 
o f ~ebruar;y 6, w1 h request for an opinion, which letter 
i s as follows : 

"•r.ne C nty Court would 11ke your opinion 
1n rega ds to our County Attorney teea 
tor e ining abstracts tor School loan a. 
The Co t would like to know it tbe7 are 
to pay laf If eo, how much? 

Section 
provide how and 1 
township aehool 
loaned by the eo 
and section 9251 

"Vihen a 
funds e 
courts, 
to be s 
on real 
tree tr 
of the 
the loa 
they de 
persona 

me know at once?" 

I . 
92•3 , 924' and 9245 R. s . Mo. 1929 , 
wbat manner the cOUDty school funds, 

s and capital school tunda shall be 
ty courts ot the respective counties, 
rovidea, among other things , 

monies belonging to aaid 
all be loaned by the oounty 
they shall cause the same 
cured bJ a mortgage 1n fee 
estate w1th1n t he oount7 1 

a l l liens and encumbrances , 
alue ot double the amount of 
, with a bond , and may, if 

it neceaaary, alao require 
security on such bond* * *• 

\ 
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Honorable • o. i1'f 1n -2-

But be re any loan shall be etfected , 
t he bor ower shall f i le with the 
count7 ourt an abstract of titl! 
at t he 1me hefilea hla boDd an 
mortga to the real estate which ia 
to be m rtgaged . • 

I 

The ata~utea place the obli s&t10D tor t he making 
ot county school und loau 011 the couat7 court and it ia 
t heir duty t o aee t hat all o f the requirements of the law 
have been compl1~ with,and,neceaaaF117 , the abatraot ot 
ti t le fu rnished the borrower or school moniea must be 
examined bJ one e ~etent to paea on same and thia duty 
devolves upon the proaeout1ng attorney. 

II 

YoUl" infuiey 1 s whet her or not the prosecuting 
attorney ia ent1 t ed to any teo trca the county court for 
u aminin.g abatrac a tor aehool l oe.M, Uld, it eo, how 
much be may eharg • 

The pro ecut1ng attorne7 ia the l egal adviser 
ot the county cou , aa well as all other county otticiale , 
1n all matters pe talnlng t o t heir ottlolal duties. For 
any service that be prosecuting attorne7 pert or.ma t or 
an7 county ott1c1 1, auch as the couaty c ourt in thle 1D-
atance, · be must able to point to the atatute whleh 
allows ht. &DJ te or co~enaatlon tor that service . 

of Ki ng 
196, 

"At co 
publ ic 
their a 
proaecu 
i s tber 
not ent 
costa e 
law . ... 

i a atated in c. J . 18, page 1319, 

on law those who accepted 
ff1ce were pre.u.ed to give 
rvieea. The right ot a 
1Dg attorney to c~pensat1on 
tore purel7 atatut01"7J he ia 
tled t o •DJ aalar1ea, teea or 
cept aa expressly provided bJ 

The rul~ has been atated 1n M1asour1 in the case 
v . Riverlfnd Levee D1atr1ct 279 f . *• 195• 1 . c . 

I 



Hcmorable ~tl'. D. r it'fin -February 19, 1935 

"It 1e no longer open to question but 
that c mpeDBation to a publ1e officer 
i s a tter ot statute and not ot 
contra t~ and t hat compensation ex1eta. 
1f 1t xlats at a l l, solely as the 
ereat1 n of the law and then ia inc1• 
dental to the office. State ex rel. 
~vans • Gordon, 245 o. 12 loc. c1t. 
27 , 14 s . w. 6~8; Sanderson v. Pike 
County 1g5 o. 598 , 93 s . w. 9•2J 
State x rel. Troll v. Brown, 146 Mo. 
401, 4 s . • 504. Fur-thermore , our 
Supre Court has cited with approTal 
the st temant of the general r ule to 
be fo d 1n State ex rel. edektng v . 
~cCrao en. 60 Mo. App. loc. 81t. 666, 
to the ettec t that ~e rendition of 
aervlc a by a public off icer 1a to 
be dee ed gratuitous unleaa a OOIJilPenaa• 
t1on t refor 1a provided by statute, 
and t t it b7 statute compensation 
is pro ded ·ror in a particular mode 

er , then the officer ia confined 
manner and is e nti t l ed to no 

r f urther compensation, or to 
f-erent mode of securing the same . " 

Sect! 11318 R. s . Mo. 1929, enumerating some 
of the dut~s of t he prosecuting at t orney, eaye t he 
following: 

"He a ll prosecute or defend,as the 
ease :n y require, all civil suite 1ll 
wh1eh e county 1s 1ntereated,repre• 
aent nerally the count7 1n all 
matter of law. investigate all elaiaa 
aga1na the count7, draw all ccmtracta 
rel·at g to the business of the county, 
atxl s 11 g1Je 1A!! opihlOll• '!!thout !!!.• 
1n mat era o law 1n w ch the county 
Ii reati<I. and 1n qit1iifwh•ll 
Teman 11 o the coun~eou• , or UQ' 

ge hereot~xcept~n eountlea in 
which here ~ be a county counselor 
** ·l- ** 0• 



Honorable w. D. G 1£f1n February 19 , 1Q:35 

We do n t t lnd aD,)' statute i n li.11ssour1 wbereb;y 
t he prosecuting a torney can charge any f e e to the count7 
court tor exam1n1 g abatracta of t itl e f or school t UDd 
loans, ~d we th t hat it ia one ot the general dutlea 
of t he prosecutin at torney and that he 1s entitled to 
no ree , f ra. the e unt7 court , for ex~nlng such abstract• 
of title . 

OONCLUSIOI 

It ia ~retore our oplnlon that the proaecutlng 
at t orney cannot c ge the county court a fee for exa• Sn-
1ng abstracts ot l t le f or achool t und loana . 

COVELL R . HE«I:rT 
Aaalatant Attorne7 General 

APPROVED : 

General 

CRH JLC 


