
COUNTY COLLECTORS : ~onthly reports required; liability for 
failure to make. 

July 13, 1943 

Hon . J . • Gideon 
Prosecuting Att orney 
Forsyth, !••issouri 

Dear Jir: 

,/e are in receipt of your letter of Jul y 5, 1'343 , 
requesting an opinion , which letter is as follows: 

"Tho Collector of' the Revenue of Toney 
0ounty, ~ailed to r le hi3 verified stato­
nent for coll ections made during the mont h 
of :£1'ebruary, 1943, until the 25th day of 
June last and failed to pay t ho tnxes col­
looted durtna ~id oonth 1nto tuo ~ounty 
Treasury until the said 25th day oi' June . 
That on onid last nentionod date he paid 
t ho taxes collected for said ·ebruary, into 
t~e Co~~ty ireasury taking n receipt from 
t he 0ounty Treasurer therefor and also 
f'iled his verifi ed statement with the 
County Cler k . 

"31nce the Collector failed to comply with 
Section 11098 R. s . Mo . 1939, by failing 
to file his verified statement of' collec­
t ions nado and by failing to pay over to 
t he County Treasurer oaid collections on 
or bo.foro !larch 15th, 1943, ''lould said 
Coll ect or b$ subject to tho torfelture and 
penalty provided for in Sections 11099 and 
11104 R. s . Uo . l 93J , since tho money has 
been paid and receipt taken? 

"The county court of this county wants to 
know if they would be j ustified in ordering 
n suit filed to recover such f orfeiture and 
penalty as provided in t he two sections of 
the statute last above mentioned. " 
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Section 11098, R. s . Uo . 1939, requirin~ the makinG of 
month~y statc~ents and payments, is a3 follows: 

"Every county collector and ~ of£1cio 
county collector, except ln t~e city 
of St. Louis, s~ll, on or before t~c 
fifth day of each month, file with t he 
county clerk a detailed stato~ont, ver­
ified by affidavit, or nll state, county, 
school, road and municipal taxes, o.nd of 
nll licenses by h±m collected during the 
preceding month, and shall, on or before 
the fittoenth day of the month, pay t ho 
sa.'le, less his co:::II:lissions, into tho 
state and county troasurios, respcctivel7 . 
It shall be tho duty of the county clerk, 
and he is hereby required, to forward b ­
cedintoly a certified copy of such de­
tailed statenent to the s tate auditor, 
who shall keep an account of the state 
taxos uith the collector." 

Tne Supr~o Court in tho case of State ex rol . Stephens 
v . Wurdm:um, 205 ... o . 56G, in rererring to tho word "shall," 
said: 

"Usuall:y , the rrord 's:W.ll' indicates a. 
mandate, ru1d unless thoro are other things 
in too statuto 3 t lndicntos a I:lBlldatory 
statuto . u 

In t ho case of Stat~ ex rel . Douelas Countj v . Alsup, 
91 ~o . 172, 4 3. ~. 31, the court hold that a. collector of 
county taxes, nho is not a defaulter, is entitled to co~s­
sions upon his-collectiOns and thereby 1r~eront1ally held 
that he would not be entitled to those co~ssiona 1£ he 
were a defaulter. 

Section 11099 , H. s . ~o . 1~30 , provides pc~lty for 
failure to mako monthlj atato~onts and pa~onts, and is as 
fol l ows: 
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a if any county collector, or~ officio 
county collector, shall fail or retUso 
to pny the taxes and licenses into the 
state and co~nty treasuri es, as pr ovided 
in t h e prccoding oectlon, he shall for­
feit his comm.lssions t lwreon , and in 
addition thereto shall pay a penalty of 
ton per cen t on t'1.e m:J.ount theroof, and 
it shall be tho dut y of t he 3tate auditor 
to issue a distress varr ant f or such state 
taxo3 and penal ties ·tti t hi..:l t hlrt:r days , ns 
provided by lav. lt shall be ~1o duty of 
tho pro~ceuting attornoy to proceod, 
~i~1 ~1irty days , to collect such county, 
school , road and ~unici~al taxes by cuit 
on the offic ial bond of such dofaaltlng 
collector . " 

In t he case of State of llissourl , ex rel. ~rewor v . 
Federal Lead C0r..1pany (9 . C.} 265 Fed. 305 1 t ho COllrt hold 
that whore t he collector fa:ls to ~o atat~Aont uitil t~e 
county court on the last day of his term, or fails to make 
pa~ents on the settlc ~nt t o tho count y treasurer, both 
be and his bondsman beca=10 l iable . ...':us soction ( Joction 
11099 , supra) i s a penal statuto ai d, thDreforo, must be 
strictly construed . 

In t he caso of judson v . Smit h , 104 Lo . 61, 1. c . 73, 
t he court said: 

"Thero la no canon of constr.1ction l ore 
rigidl y ~~ universally followed t han 
that whl eh requires .statutes proscrib inc 
st~ory recledies , r~edies 1n derogation 
of cor:con l aw ar.d C0!41.;:;'.on rights, to be 
strictly or l l .tero.lly oonetrued. Touch­
inG this poi.'lt m ... cm:lr..ent law- tn'i ter nays: 
' A 8U~~ distress warrant against t he 
collector and ~s sureti es can only be 
awarded 11here the bo:ld is in accordance 
wihll t ho statute, and whero all the stat­
utory conditions exist . Tho pr ocess being 
extraordinary ~'ld in dero£ation of tho c~­
non lav, t ho steps lcadine to it must all 
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:mvo be on to.'(en; and, lf it is issued 
under nny other circU03tancos than 
thOOO Under \ •' .:c·L t :le stnt .ItO c::.ves it, 
tho orficer lssuinc it will be a tres-
:nsser . 11!0 l iability is strictiss~1 
Jur~o, and cannot bo oxterJiod a s!nglo 
stop beyor~ t~o statutory permission. 
The sane re:::1e.rk may be nade of t e ca.so 
of application f or judgment on motion . 
T~ statuto must be strictly purs ~od, 
c.s the ordl nary l egal intendJ:.en ts do 
not apply in a:i.d of t'!le proceodill(,tJ in 
such a co.so . ~ut, whero t he statute 
hns beon strictly pursued, the suer~~ 
re-~dies havo been sus~ainod by tho 
cou1•ts uithout :wsltation. ' Cooley on 
Taxation (2 ~. ) 719, nnd cases cited. 
To the s~1o offoct , soc 2 ~esty on Tax­
nt1o:a, 762, 7G3 , 103~ , l J-::3 . 

".Lt onl.r r equ!roo n very caroory cxe.ni­
na.t:lon of t'lO warr t:u"'lt iosuod herein, 
m1u the statutory pr ovisiors already sot 
f orth, t o soe , o.t onco, that t hoso pr o­
vi sions have not boon cvmpl iod uith, 
oitlwr str ictly or substantially. 

"Tho covernine idea of the statuto ~dcr 
discus s ion is tho enforco,cnt of ,rom~t 
')S.ft o:1.ts of' the pub.Llc ro\'"enues . Ins tead , 
hot;ovor, of th1a bci"l.g done , t:1.ere \Til.S no 
exaction o:f nonthly pny"1onts a:J required 
by t:1o sta.imto, nor was t ho t1n.rrant in 
quoction lssuod by t ho auditor until. o~ 
oio1tean mo~tha after P.Gddic~, the col­
lector, wont out o~ 01fico . ~oro than 
~1at , the warr~"lt itself does not comply 
witA, nor conform to , the fo~· glvon by 
section 7569; becnuoc t i'lD.t section i s 
fr~od for t he col lection of t h e revenue 
but for a oi~plc yoar , arA not for f or.mcr 
years , a.s is t!1e case ui th t:1o preaont 
warrant •• , 

~1e above co.ao , ho~evor, referred to dintross procoodin~s by 
t ho State Audit or, uh1ch a.re in t:1e no.tt.rc of ex parte pr o-



' 

llon. J . R. Gideon - 5- July 13, 1943 

ceedings and, t herefore, would be noro strictly construed 
than a suit on bond as authorized under Section 11105, R. 
s . Uo. 1939, uhic~ nill bo hereafter referred to . 

Section 11104, H. s . Ho . 1939, provi des for n. penalty 
for failure t o I:lake pay.nont of taxes in t he tine and wmner 
prescribed by ln.~. It soc~ ~s if the collector can be pro­
ceeded agai.Iult under ei~he~ ~~~ or t hose penalty sections . 

' Sootion lll02, R. s . r.ro . 1939 , provides i'Urther penalty 
against tho colleetor for failing t o deposit the revenue as 
required by l aw, which section is as follous: 

"For every failure of t~e collector to 
dopoDit tho revenue, as required by this 
c!1a~tor, he snnll forfeit t o t~e state 
t he sun o~ five bu.ndrcd dollo.rs , to be 
recovered of ~ or his sureties by 
suit on his official bond, and the audi­
tor ~hall direct t~e prosecution o£ such 
suit tcm&dintely on the oce~rrence or 
such failure . " 

Section 11105, .cl. S . ~:o . 113 9 , :::>rov!dcs t·--e "''!lS.DJ'lor of 
procedure o.s ainst a defaulting collector, wnic'1 section is 
as follows: 

" ~t any collector sbal~ f ail to pay h1to 
tho county or s tate treasury thG acount 
of taxes or revonue b~ hie collected, due 
t ho 3tate or county, res~ctivoly, at t~e 
tlnos and in t he I:!!'l.llncr by t "' is C:..apter 
required, ho and h is suretiea llhs.ll be 
l iable to pay ten rycr cent per mo~th upon 
tho mnount which h e shall so fail to pay , 
a~ a penalty; and in cnse of such refusal, 
not rcc cay bo served upon such collector 
in default and his sureties, intor.cing 
the!:l that at tho next tol"'C:o of the c .:.rcult 
court of the county a moti on will be made 
to sn.id court for n jud~ent a8ainst such 
collectol' SJld his sureties, ·for all suzs 
of money due from ~ to tho state or 
county, aa the case may be, at time of 

\' 
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aaki ng such motion , together ~ith t ho 
ponnlty aforesaid . The circuit courts 
or this state are hereby vested uith 
powor nnd jurisdiction to hcnr and doter­
Mino all nuch ~otio~s and proceedinGS nt 
tho first toi"!"t at whic:1 such rnot!ono r:lD.Y 
bo -..o.de . Tl.tG j uc!....,. onta rendered by tho 
court under the provisions of this sec­
tion ahnll have tho s~o f orco and offcet, 
a:-d bo enforced ln t !;.o sn...~e L.an.."lor, tho. t 
ot:1.er judg~-crts in t::e c:!.rct:~t courta of 
t his stnto aro or£oreed . f'rocccd1ncs 
u:ldcr this scctiun !:~11 bo in tho ... cme 
o~ t Le stnto or co~"lty, ao the case y 
bo. Such notice ~Y bo sorvod by any 
constable, coroner, o~ other person who 
T1ould be a cocpete!' t •· i t: .. o~s, a= ... d shllll 
bo served at least five d~yo before tho 
L!otion is c.ndo . The court shall have 
pouer to "co~p~l tim production or all 
book~, papor.s ~ r.ecords and other docu­
ments in t he poososoion of ~10 collector 
or ot:~ers, to be used as evide!lco in tho 
cause . " 

It uill bo particularly noticed t!"..at t his section prov_des 
tho procedure w'1o~ t he taxes collected are not paid over 
"at tho times and in the manner by this chapter requi red." 

In tho case of ampey v. ~'vans , 84 I .o . 144, the court 
hold that proceedings under this soction for failure to pay 
moneys collected as re~~ired by law is not ex parte and may 
bo resorted to after the expiration of tho collec t or's torm 
as well as during his term.. 

10 note t:.mt 3oetion 1109~, :.lUpra, prov des that "it 
shall bo tho duty of t:1o pro:::ocut:ir:.g attorney to procoed, 
\7ithin thirty days , to collect. " IL:movor, it does not ap­
pear t hat t !1is provision ia a 11m1 to.tion on t he right of the 
co~"'l.ty to sue en ~~e collector's bond. 

CO: CLUSIOU 

It is our opinion, therefore , ~~t- undor t ho plain 
~~cun.~e of 3ection 11098 , su~ra, tho collector lllls defaultod 
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• 

&~d , therefore, forfeltcd ius right to his co~issi~~s on tho 
InOuO]' 0~ TT!'l.iCll :10 clcfO.lll tod 0.3 p:rovidad in ~CCtion 110!)9, '{ • 
s . -o. 1~39 , and bn2 ~cco~o l !nblo for the ndditionnl penalt y 
t~re:n pr ov!dcd . 

It seems nlao t :1.:1t t:J.e 1.ena l t:- provided in Section 
11102., n . -> • 0:o . 1 ..;33 1 is Cl..l-.o.;Ilu.tlvo and !r£!1Y c.lso be recovered 
1f tho actlon l s brou@~t ir. the ~.e of t 1e St~to instead of 
t he county. 

L"l add! tlon to t he com:n~ :c.\7 rie;ht i;o s 1e t.lte collector 
on his bond t :w stat~tco prov~de t wJ ot!wr statutory proceed­
ings . One i s by distro~s n~r~1t, provided f or in Section 
11099 , supra, ~~~ t~o oU1er :~ tho pr occeuro pr ovided in 
Soctio~ 11105, eu~ra . 

AI' ..t>R..., V"LD: 

ROY LciJ'l'J.1RICi .. 
Attorn.e-r- Gcnernl 

LAl : C.> 

Hoa.) cctfully su'bnitted, 

I..BO A. P I,I'l'TE 
~Ds-~tant At~orr-ey-Gcnoral 


