COUNTY COLLECTORS:

failure to make.

Monthly reports required; liability for
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Hﬂn. J. RI

July 13, 1943

Gideon

Prosecuting Attorney
Forsyth, lissourl

Dear Sir:

Ve are in receipt of your letter of July 5, 1943,
requesting an opinion, which letter 1s as follows:

"The Collector of the Revenue of Taney
County, falled to file his verified state-
ment for collections made during the month
of February, 1943, until the 25th day of
June last and failed to pay the taxes col-
lected during said month into the County
Treasury until the sald 25th day of June.
That on said last mentioned date he paild
the taxes collected for said February, into
the County Treasury taking a receipt from
the County Treasurer therefor and also
filed his verified statement wilith the
County Clerk.

"Since the Collector falled to comply with
Section 11098 R. 3. Mo. 1939, by failling
to file his verified statement of collec-
tions made and by failing to pay over to
the County Treasurer said collections on
or before March 15th, 1943, would said
Collector be subject to the forfelture and
penalty provided for in Sectlions 11099 and
11104 R, S, Mo. 1939, since the money has
been paid and receipt taken?

"The county court of this county wants to
kmow 1f they would be justified in ordering
a sult filed to recover such forfelture and
penalty as provided in the two sections of
the statute last above mentioned.”

FILED:

33




Hon. J. R. Gideon -2 July 13, 1943

Seetion 11098, R, S. Mo. 1939, requiring the making of
monthly statements and payments, 1s as follows:

"Every county collector and ex officlo
county collector, except in The city

of St. Louls, shall, on or before the
fifth day of each month, flle with the
county clerk a detailed statement, ver-
ified by affidavit, of all state, county,
gschool, road and municipal taxes, and of
all licenses by him collected during the
preceding month, and shall, on or before
the fifteenth day of the month, pay the
same, less his commissions, into the .
state and county treasuries, respectively.
It shall be the duty of the county clerk,
eand he is hereby required, to forward im-
medlately a certifled copy of such de-
talled statement to the state auditor,
who shall keep en account of the state
taxes with the collector.”

Tne Supreme Court in the case of State ex rel. Stephens
v.igurdamln, 295 lic, 566, in referring to the word "shall,"
said:

"Usually, the word 'shall' indicates &
mendate, and unless there are other things
in the statute it indicates a mandatory
ﬂnt“tel.

~ In the case of State ex rel. Douglas County v. Alsup,
91 hg. %72, 4 35035 51,tths court held that a collector of
county taxes, s not a defaulter, 1s entitled to commis-
sions upon his collections iﬁﬁ_EESFiﬁy inferentially held
that he would not be entitled to these commissions i1f he
were a defaulter.

Section 11099, L. 5. Mo, 1939, provides penalty for

fallure to make monthly statements and payments, and is as
follows:
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"If any county collector, or ex officio
county collector, shall fall or refuse

to pay the taxes and licenses into the
state and county treasuries, as provided
in the preceding section, he shall for-
feit hls commlssions thereon, and in
addition thereto shall pay a penalty of
ten per cent on the amount thereof, and

it shall be the duty of the state auditor
to issue a distress warrant for such state
taxes and penalties within thiriy days, as
provided by law. It shall be the duty of
the prosecuting attorney to proceed,
within thirty days, to collect such county,
school, road and municipal taxes by sult
on the official bond of such defaulting
collector."”

In the case of State of Mlssourl, ex rel. Brewer v.
Federal Lead Company (D, C,) 265 Fed. 305, the court held
that where the collector falls to make statement with the
county court on t he last day of his term, or falls to make

ts on the settlement to the county treasurer, both
he and his bondsman become liable. This sectlon (3ection
11099, supra) is a penal statute and, therefore, must bde
strictly construed.

In the case of Judson v. Smith, 104 Ho. 61, 1. c. 73,
the court said:

"There ls no canon of construction more
rigidly and universally followed than

that whilch requires statutes prescribing
sumery remedlies, remedies in derogation
of common law and common rights, to be
strictly or literally conatrued. Touch-~
ing this polnt an eminent law-writer says:
'A sumary distress warrant against the
collector and his sureties can only be
awarded where the bond is in eccordance
with the statute, and where 2ll the astat-
utory conditlons exist. The process being
extraordinary and in derogation of the come-
mon law, the steps leading to it must sll



have been taken; and, 1f it 1s issued
under any other circumstances then
those under wiilch the statute glives 1it,
the officer 1issuing it will De a tres-
passer. The liebility is strictissiml
uris, and cannot be extended a single
step beyond the statutory permlssion.
The same remark may be made of tie case
of application for jJjudgment on motion,
The statute must be strictly pursued,
as the ordlnery legel Intendments do
not apply in 2id of the proceedings in
such a case. 5Sut, where the statute
has been strictly pursued, the
remedises have been sustalned by the
courts without hesitetion.' Cooley on
Taxation (2 Zd.) 719,and cases cited.
To the same effect, see 2 Desty on Tax-
atlion, 762, 763, 1034, 1043.

"It only requires a very cursory exemi-
nation of the warrant issued herein,

and the statutory provisions already set
forth, to see, at once, that those pro-
visions have not been complied with,
either strictly or substantially.

"The governing idea of the statute under
discussion 1s the enforcement of prompt
payments of the public revenues., Inatead,
however, of this being done, there was no
exaction of monthly payments as required
by the statute, nor was the warrant in
question issued by the auditor until some
eighteen months after HReddick, the col-
lector, went out of oifice. lore thmm
that, the warrant 1tself does not comply
with, nor conform to, the form glven by
section 7569; because that section is
framed for the collection of the revenue
but for a a;g%le year, and not for former
years, as 1is case with the present
warrant,”

The above case, however, referred to distress proceedings by
the State Auditor, which are in the nature of ex parte pro-
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ceedings and, therefore, would be more strictly construed
than a sult on bond as authorized under Section 11105, R.
S, lio, 1939, which will be hereafter referred to.

Section 11104, R, 5., lo. 1939, provides for a penalty
for failure to make payment of taxes in the time and manner
prescribed by law. It seems as 1f the collector can be pro-
ceeded against under elther éne of these penalty sectlons.

Seetion 11102, R. S, ﬁo. 1939, provides further penalty
against the collector for failing %o deposit the revenue as
required by law, which section is as follows:

"For every fallure of the collector to
deposit the revenue, as required by this
chapter, he shall forfeit to the state
the sum of five hundred dollars, to be
recovered of him or his sureties by

suit on his official bond, and the audi-
tor shall direet the prosecution of such
sult immediately on the occurrence of
such failure."

Seetion 11105, R. S. Mo. 1239, provides the mammer of
procedure against a defaulting collector, which section 1s
as follows:

"If any collector shall fall to pay into
the county or state treasury the smount
of taxes or revenue by him collected, due
the state or county, respectively, at the
times and in the mammer by thils chapter
required, he and his sureties shall be
liable to pay ten per cent per month upon
the amount which he shall so fail to pay,
as a penalty; and In case of such refusal,
notice may be served upcn such collector
in default and his sureties, info

them that at the next term of the circult
court of the county a motion will be made
to sald court for a judgrent egsinst such
collector and his sureties, for all sums
of money due from him to the state or
county, as the case may be, at time of
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making such motion, together with the
penalty aforesaid. The clrcult courts
of this state are hereby vested with
power and jurisdiction to hear and deter-
mine all such motions and proceedlngs at
the first term at which such motions may
be made. The jJjudsrments rendered by the
court under the provisions of this sec-
tion shall have the same force eand effect,
end be enforced In the same manner, that
other judgments in the circult courts of
this state are enforced. TIroceedings
under this section shall be in the neme
of the state or county, as the case may
be. Such notice may be served by any
constable, coroner, or other person who
would be a competent witness, and shall
be served at least five days before the
motion 1s made., The court shall have
power to compel the production of all
bocks, papers, records and other docu-
ments in the possession of the collector
or othgrs, to be used as evidence in the
cause.

It will be particularly noticed that thils section provides
tha procedure when the taxes collected are not paild over
"at the times and 1n the manner by this chapter required."

In the case of Wimpey v. Svans, 84 lio, 144, the court
held that proceedings under this section for fallure to pay
moneys collected as required by law is not ex parte and may
be resorted to after the explration of the collector's term
as well as during his term.

. Ve note that Seetlon 11099, supra, prov.des that "it
shall be the duty of the prosecut;ng attorney to proceed,
within thirty days, to collect."” However, 1t does not ap-
pear that this provision is a limitation on the right of the
county to sue on the collector's bond.

CONCLUSICH

It is our opinion, therefore, that under the plain
language of Sectlon 11098, supra, the collector has defaulted
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and, therefore, forfelted his right to his commlssions on the
money on which lhe defaulted as provided in Seetion 11093, R.
S. Mo. 1939, and has become liable for the additional penalty
therein provided.

It seems also that the penalty provided in Section
11102, R, S. o, 1939, 1s cunmulative and may also be recovered
if the action is brought in the name of the State instead of
the county.

In additlon to the common law right Lo sue the collector
or his bond the statutes provide two other statutory mroceed-
ings., One is by distress warrant, provided for in Section
11099, supra, and the other 1s the procedure provided in
Section 11105, supra.

Respectfully submitted,

LEC A, PCLITTE
Laslstant Attorney-Ceneral

APPROVED:

ROY MexITIRICK

Attorney-General
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