INHERITANCE TaX: Homestead and dower.
Deductions:

June 14, 19495 }7

FILED

5

Mr., C. L. Gillilan, Supervisor
Inheritancs Tax vivision
State Treaswer's 0rfice
Jefferson City, Mlssourl

Dear Mr. Gillilan:

We are la receipt ol your letier ol June 2, 1940,
requesting an opinion, wnlch leiier is us lollows:

®T am in receipt of a reyuest from a
Provate Judge for a ruling. The lacts
as presented are as follows:

"pecedent dled intestate; assets consist
of a ferm upon which he lived and per-
sonal property; he leaves a wife (uo
cialidren) anu two brothers; the wife
takes statutory allowaunce and one-~half
of assels~--the two brothers one-halfl;
tiae brothers clalu a widow's dower in-
tereat should be deducted from thelr
one-half interest iun the real estate
for the purpose of determining the
amount of Inheritance Tax due on thelir
interest.

“Pleaaé aavise me as to the correctness
of thlis claln."

In tie absence of an electlon by the widow to take
one-hall of tle real and personal estate subjJect to debts,
the widow would taxe only one-thira unver tie general dower
;tatuta, Section 516, K. 5. Missouri, 1959, which is as fol-

ows: °*
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"Every widow shall be endowed oi the
third pert of all tae lands whereol

her husband, or auny other person to

his use, was sclzed of an estate of
Inheritence, at uny time during the
marrisgze, to whicia she shall not have
rellnquished nher right of dower, in

the menner prescribed by law, to hold
cinuw eujoy wuring her naturel life.
oower ln leaselold estale iJor a term

of tweuty yeairs or wore siacll be grant-
ed and asslgned &3 iu real estate; for
& less term than Utwenity years, shuall be
gianted and assigned as in personal
properiy.™

3ection 987, il." 5. dissourl, 1959, nrovides for an
election, und subsgejuent sections provide how the election
shall be made.

In tho case of Wallace v. Crunk, o4 uo. 1114, 26
Se We (2d) 601, the Supreme Couit held thut the widow's
right in the husband's estate ln the place ol dower is
statutory, and her election wust ve mauwe in substuntial
compliance witl the statute.

In the cuse ol Lee's swaiit bullaing & Loun Ass'n.
V. Cross, 945 so. 901, 134 C. W. (2d) 19, tne Supreme Court
held that wiiere there 1s no election by tie surviving spouse
within the time specilfied by scction o289, the surviving
spouse is cndowed with a one-third interest ifor life free
from debts.

Your letter states thut the brothers cluilwm a widow's
dower interezt should be deducted frowm their one-~half in-
terest. If the widow hus elected to teke cme-half o0i the
egstate, she tukes vewe in lieu of cower, cud there is no
aower wnatever. If she hus not elected, she will take one-
third, which will be her dower.

We presume that no yuestion of (uuarantine is involved
becuuse it appeers frowm the facts that the yuestion of dower
is settlec .y the eleciiou Lo tuke one=-hall of the estate.

The only rewalning problem with reference to the as-
sessment of inheritance tax seems to be the question as to
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whether or not homestead rights of the widow should be de-
ducted from the ome-hall iubtsrest of the two brothers.

In the case of Adame v. Adams, 183 Mo. 396, 82 S. W.
66, the Supreme Court held that wheu the wldow elects to
take under Section 025, R. S. wissouri, 1909, she 1s en-
titled, first, to one~half oi the resl esteie end homestead
in the balauce.

In the cuse of Coleman v. vOlewan, 122 Mo. App. 715,
99 S. W. 459, the Cowrt ol sppeals held thut & widow, where
her husband aies leaviug no lineal heirs, i1s eutitled to
one-half ol iLhe reul estale abgolutely, anda homestead to
the value of $1,500 in the reumaiader.

The presumption is in favor o Lowvstead until the
contrary eppiars, «nd the bucrden of proving that a home-
stead has ceased to exist is on him who asserts it. Seilert
v. McAnally, £25 Mo. 808, 122 3. W. 1064, 105 im. St. Rep.
522. However, wien the Probate Court fails (v find home-
stead, the priuwa rfacie presuwption is that there is none,
and the burden of showing 1t is then on the parties claim-
ing homestead. Murphy v. De France, 105 Mo, 535, 16 3. W.
861.

Therefore, iu tals casz, if there is & homestead
right, the widow would be entitled to {1,500 out of the
shares of tihe brothers in aweitlon to tue one-half which
she has elected to take. Ilowever, if the Probate Court,
in assessing au inherltance tax, determines tiaal no home-
stead right exists, tine presumption would be that his de-
cision is correct.

If the wldow has not complled witli the statute in
making her election to take one-half, the tax should be
assessed on the theory that she takes only one-third. If
the heirs are not satisfied with this assessment, they can
resort to tie remedy provided for in 3Section 581, R. S.
/issouri, 1959, which is as follows:

“When any wicow shall be entitlea to
aower in lands, or other real estate,
whereol her husband died seized, or ia
wiich he had an interest at the time of
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his death, it shall be lawful ror

any heir or lezatee, or the suardians
of such as are winors, entitled to any
interest in such lands or real estate,
or the executors or administrators of
the intestate, or any creditor of the
widow, ama, arter her marriage, any
orcdaitor of her husband, or any other
person having any interest in such
lands or such real estate, to apply by
petition to the circult court orf the
county wherein the principal wmessuage
lies, or, if taere be no such msessuage,
tnen in any county in which any of the
lanas lie, to assign sand aameasure such
aower, gsiving twenty aays' notice in
writing of sucin intenaced application to
such widow, by personal service, or by
leaving a copy at ner usual nlace of
aboae."

If no election is mude as recuired by law, and the
wldow tekes uower under Sectiom 0l8, supra, the value of
her interest should be uetermined in accordance with Sec-
tion 595, K. 5. Missouri, 1959, which is as follows:

"The value 0l every luture or contingent

or liwitea estate, income, or interest,
shall, for the purposes of this article,

be determinea by thne rule, uethod, and
stanuards ol mortality snd ol value that
are set rorth in the actuaries' combined
expericnce tables ol wortality rfor ascer-
tauining the value of policies orf lire in-
surance aua annwiivies, and ror the deter-
uination of tue liabilities or life in-
surence cumpaunies, save tinut tie rete orl
interest 1o be assessed in computing the
piesent value Of all futwre iunterests and
contingencles shnll ve I'ive per centum per
aliu@. The comdssioner ov insurance in
this slule slhalli, on ithe application of the
court, aetermine the velue of any future or
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contingent estate, iuterest or income
and certily the same, anu such certiri-
cate shall be prims facie evidence of
the vulue o1 sueceh sstute, interest or
income.™

CONCLUSION

It is our opiuion that tue wiaow 1s ceatitled to her
homestead ii uddition Lo uower ir a nomesteau right exists,
and no electlion or overt act on uer part is necessary to
protect such right. lowever, uoucstead rights do not sxist
in all cases, ana wuere they have existed they are sometimes
abandoned o1 ulicauted. It is within the Judgcment of the
Probate Court, in ussessing an inheritance tax, to ueteriidne
whether or not tiere is a homestead right in iravor of the
widow. If she has a legal right to homestead, it should be
deducted, along with cower or one-hasli of tlhe assets taken
in lieu of uower, rrowm the balance of the estate which will
be received by tihe other heirs, in cetermining the inheri-
tence tax to be pald by such heirs.

hespectiully submitied

ILO ise J.‘ULILTE

assistunt sttorney General
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ROY McKITTiICK
Attorney General

LaP:HR



