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Deduction s : 
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c3~ 
Lw . c. L. Gillilun , Suparvi~ or 
Inherit ...... J.o.J J.'WC ~i 'lisi on 
8tut e 'l' J.~auour er ' s Offioe 
J efferson C1 ty , ... .Ussour 1 

Dear .~ . uillilan : 

;·~l;j .... re 1..1 J:~ct.i_pt u-' yviL.' lur.tur OJ.' Juue ~ , 1 9•.t..) , 
l 'C iuostiuu au ..>.J:)lnion , \.ni~h lu ., vl3r 1~ ..... .; ~·ollo~s : 

"I --1 L.1 recJi .t>t .;!' c.. ro .... el:it f r o.n. a 
Prvoat e J"Lldge fOL' a. .~.·uling . The facts 
as PJ."'esen t ed a r e as 1'ol l o•ta : 

u.ue~euent a.i ad iL.teslia.to ; c.10sot u uonsi s t 
of a fe.r .m. upon wlli ch hu lived l:iU\.1. per ­
s onal proper t y ; llu l ot..Vo3 a \dfe ( no 
on ,iJ.dren ) a.uu t wo b.L .. oth oru ; t l l d wlfe 
t akes sta·cuto.L~y ull o·.,uno e aao. one- h alf 
of I.!Saats- -tllo t \vo b1·o th~1·s one- hul f; 
t .u;) b~othe.!'s ol al...! u. wido.v ' J <lowor in­
t eres t shou l d be deduc ted f rom thelr 
one- ha lf inteJ.·e at i u t h~ .L'eul estat e 
tor the purpose of ue~erminiu~ t h e 
t.l.lllount of Inh~.L'itanoo Tax Juo on t heir 
1nteri3st . 

"Pl cuse aavisG rae tW to the uorrectnesa 
o£ t.als clai n . " 

I n t .n) absan cc: ot an uloction uy t.i.lo \;i d.ow to t ake 
one- hal f ot the real and p &rsonal estate suo jeot t o debts , 
t he "r'd dov; would t ...... ~u Ol1l y onw- thiru. Wlu t.r t .J.o Gener a l dower 
s t atute , vuotion -.~lo , .. \ . u • • L ... ~ou~"i , 1 9.:>9 , ~hich i s as fol­
l ows : 
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"Every wido\~ anal! oe endowed of t he 
third pa.rt of all 't.Ue lanas \Jhereot' 
her husband, or auy oth~r person to 
hi.oS US.J , \.'as soizo..t o_ o.n. e3tuto of 
inhori tl,.\nce, l:i v ~•nvr t i n..e t\uo~.·.J.n~ t.nc 
lO.tu.'rla.;e , to whic:1 o>ho 3holl not !1cvc 
.t•dlln~ui sheu. ner r iuh"t o~' uowor , ~n 
the Inb.nne.r pre~:Jcribe<i by luw, to hold 
rulu eujoy ~urine ho.r n~'turul lire • 
...A>Wul' .l.ll l t..u.so ... lOld t~~t<.3.t.e .~.· ol· a ter m 
of t\.OUtJ yuaJ.:& or ...oru ~u..tl.i ue grant-
C;.l .... LlJ. (;.o.~ .... lt::)nou ~ 3 i It ~ eul e:Jtt..to ; l.'or 
..... l ... s ... uer...:t thu.ll "'".a.u~y ytJu.rs , Sllull be 
ul ..... rt€.d. u.nu us~.ig.11tJd u.d i n personul 
property. " 

Jocti.>n J27 , .! . ·~ . '.iS10U.ri , 19~9 , _Jl"OVidea for un 
election, .... na suboO•!u..,nt sections p.L·oviue ho~1 tne election 
shall be laUde . 

In tho ct.so ot ·;ullu.co v . vJ.'u.DA , .:>ih __ o . 1114, 26 
s . \1 . { 2d) 601 , t . ... e Jup.L'ewe l.OU.1.'t hold thut tho \fiClOli ' S 
riGht in t.b.c husb....n\..1. ' /:,j ~at.t1t~ ln the .J.)lta.ce 01 a.ower is 
statutory , '-4nd her election uust oc .c1uuo it1 aubstuntial 
oompliu.nc e \,1. t...J. t 110 s to. cut o . 

In tn..., (.h ... .:>•- OJ. Lee ' S ~ ... Wll...U.li uui .tuln~ t. LO...Jl A.ss •n. 
v . Cross , ..>45 "-•0 • jOl , l~ ...... . , . (~u} loi, t.no uUpre.::lO Court 
h el d thu.t \.uer"" ufit-.('e i.s uu tsluctlon b., t..u .. survivinu spouse 
within th~ tiuo s~uci~io~ by ~~~tlon v2~, t~o su~viving 
spouse is ... nUO\"/eu with a o.~.le-thiJ.'d. inteL·est 1'or life !'ree 
from debts . 

Yow.• 1 t.t 1-e1· states th .... t th<. brothers clt..i.Ia o. \lid ow's 
dower inte-·ost shoulu b e de;;ducted fro~.J. thoii one-ha l t in­
terest. If the. ·.l'i dow h ..... s el~ut~a to t.C.li..o ono- tu...lf 0.1. the 
est~;~. to , S.llo t-..4-CJ ;;Wile iL. li l:..U 01 ... c~1er, Wl-.4 t.hcre is LO 
Uv'liC:r.' •. .r.at.)ve.r . I f' she hus not el~otuu , ~hu will take one­
third, whi~h w111 b.a her dower . 

Vie p:cesu..t:lc that no -i_UCJtion oi.' "it.tu..·~tine i s involved 
bccuuse i 't u.J:iPOeroJ !'ro.w. tuo fuct ... t.hc...t \.he l1ucstion of dower 
i s settleu .. .; tlle tllec t.ion t.o tWs.." on"-hul.1.' of {.llc estate . 

The only rolliaining p~oblem with reference to the as­
sessment of inheritance tux aee~s to be the ~uestion a s t o 
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whe ther or n ot homestead ~ights of the widow shoulu be de­
duoteu fro.w. tuo ona-half i.tlt t,.&.'dst of the twu brothers . 

In tho case of AO.cuns v . l .da..m.s , 1 8.) !..o • .396 , 82 s . w. 
66 , the .JuprCJ.ile t..ourt hel"- tb.r.. t f'ho.u tllo \, ltlow elect s to 
take under 8~<-tion ~25 , "{ . s . ..,,ib.aow. i , 19.;9 , she is en-
ti t l cd , first, tu o~e-h ..... lf o.j.· tht) I val ~ste.i..~ end homestead 
iu the balance . 

In tlJ.(J 1.A ..... d~ 01· ..;vlolllan • · .... .:>le...J.an , 1'-..2 ~o • .npp . 715, 
99 s . w. 459 , the JotU t o.r .n..ppda.l~ lle1u. th"'t b. widow, \1here 
her husbru:.ti a i os leaviab no lin(;jul heirs , ls e.IJ.titl ed to 
one-half OJ.' tll.~ roul. aoJtuto absolutely , tmu ho.Aes tead to 
t he value of ~1 , 500 in the ~~i~der . 

~he ~l·eau...ulptioll. · ia ln i'aVOJ.' oA.· hv ... vs1..~.E:o.ll until the 
oont~'ary up.r ... .....l. o , ....n"" t ,le bu..L"<l.vL. o.· p ... ovinu 'that <1 home­
stand has ceased to exiat i s.on him who asserts i t . Sei l ert 
v . llO.oi.Dnlly, 2lv Uo . 5..J5 , 122 -> • "t/ . 1064 , 1v5 .. \ln. Gt . Rep. 
522. Hcmevel' , \il!l.en the ?L·Obt.~.te vOUl't l t.~.i1s l,v f ind home­
steaa , the )ll'i.L.W. J.'CJ.Clu JJ~ e:.>~ption. io v.u.til:. tht;re is none, 
and t he bu..ruon of Sll.O\ti.a.& 1 t is then ou tuu p&.rties claim­
i ng homestead . Murphy v • .Je l!,runco , 105 .Mo. 5~ , 16 s . w. 
861. 

Thereto.L'li , iL. t.u.is CuSv , if t.hero i.J e. .ho:lestead 
right , the wiaow would be entitled to ~l , bOO out ot the 
shares of tlle b.L'ut.hers i u auu.i tlon. to the one- ha lf .which 
she has elocte~ to t~cl . llov;cv or , if the r~obate Court , 
in assessinti uu inherit~ce tax , u~ter.~noo tub~ no home­
stead right exist~ , tue p.Le~~~tion would be t hut his de­
cision i s corroct . 

I f the \,ido~' h"'s not complied ui tll the statute in 
making her election t o take one-ha l f , tho tax should be 
assessed on. t..1e theory tua.t she tukes onl.r one-third . I f 
the heirs ere 1.ot.. satis!'iu.J. with this assessment , they can 
r esort to tue reae<ly PJ.'OVi<idv.. for in S-.)ction .551 , ~. 8 . 
is .souri , 19.59 , which is u.s follows : 

" ~','hen u.ny wi n.O\' ahe;.ll be enti t1eQ to 
a.o\1er in l ands , or other real as cate , 
\llleroof he1• huzb--..n.J a.icc.. S;)ize"" , or in 
\lhiuh he had wl interest a.t tho t i l!le ot 
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his Jeath , it shull be lawful tor 
• any heir or le~~atee , or the 3uardians 

ot such i:iS urc _j HOl'S, onti tlea to tillY 
interest in such lanas or real est~te . 
or the executors or u~nistrators of 
t he intestate, or any cr9ditor ot the 
1id0\1, ....nu , after hor m \rriaLe , any 
or~uitor of her husband , or ~Y other 
person havinu any interest in suc h 
1tU.Lus -.>.L' ~ucu .real estate , to apply by 
petition to tho circuit court ot tne 
count r \'aerein t.he l1rincipal .J.OSsi.lase 
lies, or , L t.1erc bo n ,) ~uch .1essuage , 
tnen in any county in which uny or the 
l1nus lie, to assL""n 'Uld ;1CL'1.eosuro such 
...towe~· , ~ lv .Ln_: t. \,enty ua:rs ' not.ico in 
wTitiu.<.., o1· su.cn intono.ed 'ipplication to 
such \/iU0\1 , oy p~rsonal .JOl.'Vioe , or by 
1eu1Tin~ a co-pv ut uer usual place os.' 
uooue . " 

If no election is D.U.la.e ua requ 1.rea oy 1 Rw, unu the 
\lidow t.a.kes uowe~· under :::>oc'Cion .::>l tj , supro , tho value o-r 
her interest should b~ uetermined in ac ·ora.anoe with Sec­
tion 59o, H. b. u iasouri, 19~9 , which is ns follows: 

u t1htt ~ b.lu~ 01 every l'utUI.·e or contingent 
O.J.: li.w .. neO. esta1..e , income , or interest, 
shta.ll , fo1· i.,ue purposes of this article, 
U(j uet.c-L·mineu oy tne rule, z .. ethod , und 
8'-..lllu.ards ol mortality anu o.L' va lue tnut 
aJ.•e set i'o.1.•th in 'tne actuaries ' combined 
e:JF.pt-l·l~ucb taoles 01 J..Lorta.lity for ttscer­
ttliuiz~ tue vu.lue of policies of l ife in­
SUl'tUlou c...uu Uiutui "i os, a nd I' or the d.etor-
1 ~n&tiu.n O.L t.ue .ti&.'i.>iliti es or· lite in­
su~ cuu:.a~ OJJ1l}.>anies , oave l.i.tlu.t tHe ru.te of 
inteJ.:est to be ussesseo iu cor. puting tho 
p1es~I1t vW.ue 0.1 u.ll l'lll.UJ.' e iLt. ... r c sts t..nd 
ooHtll~ehcies shall ue 1 1 ve p~r ocntum per 
till.tlw.l. 11W C01Ul •iS~·don~r Ol .LUSlU'nD.Ce in 
tu~~ b~~~e ~all , ou ~ne &pplic~tion of the 
court , ueteL·.miue the Vb.lue 0.1 uny 1·uture or 
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cvntinut..nt. tJS1ic..t t. , iL.~.~eru~\1 or incv..n.e 
and CvrtlJ.f tne J,...w.u , ~n-... .,)uch certifi­
cate Shull ut~ PJ.'i.Ll.._ f _cl c.; E:;V iU.t..n~e ol' 
tno vu..lue 0..1. suc.n ~stu.te , illct...~.·cut or 
i ncome . " 

v L.. vLU~ION 

It i.:. o u: v_pl.nion. l:.Ih.a.t t no luovr 13 .,.tti t l eu to her 
ho.nes tead i .&l udul t. i on t o .... ower ir' a .. lO.i1les tu~u. .ri~ht exists , 
and no e lec tion o ... · overt act on uer pl:L.·t is necessary to 
protect ~u.c.u. ..~.:i u.ut . ,..u.ICVo..L.• , .u.v .. ws Lvt.u. rit.Jl t d uo uot SJ..i st 
i n ull c usos, <: ... w.t \IJJ.v.L..., 1i .. lUy n~ 1/u e:..i:Jteu -vhoy are sometimes 
abanQone.l o..~..· -..lL,uu.t~d . It i..s \',.1 t hin thv jua.._.uont ot the 
Pro uate 0 ourt, ln u.ssos~in& un inherituacu 1i~ , to ~oter~une 
whether or not LJ..Jru 1::. ..t homestead right !.n .~.·avo~· of the 
~idow. If she has a l egal ~ight to uooesto~d , it should be 
a.eductea., wo .. tg · i t h uo,,er vJ.' ono-ne.l.1. of t~e uos ets taken 
i n lieu 01' uowor, trot .. t.he ba.lu.nce 0..1..' tho u.a1it.Luu which will 
be receiveJ. oy t.ae ot.h ... r huL:~ , ~n u.ut0L ... ini~. t1.e i nheri ­
t ance tax co be p~ic.i by such hc ira • 

APPlWV.~.oi> : 

ROY Mc K.I1' f:ti~l 
Attorney G~ntJl ~ .. 1 

LJ> : BR 

... o.JJ;ec t. . 'ully sub.uli 1..ted 

LLO .... . ... O ..... l ... T£ 
... su~stWJ.t .h ttornoy General 


