PUBL.C SERVICE COMMISSION: Association hauling for hire furniture
MOT )R VEHICLES: : of 1ts members subject to FPublic Service
Act.

Cecember 30, 1942
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. Cig C;§
lr. ¥. Stanley Ginn

Superintendent
lilssouri State Highwaey Patrol
Jefferson City, lMissouri

Dear Sir:

This will acknowledge receipt of your recent request
for an opinion relative to = matter submitted by Captain
W J. Famsey and which rcads:

"(1) “he Agricultural Transportation Asso-
ciaticn of Springfield, Ill., lesses trucks
from individuals who are members of the
Lssociation and contracts to haul furniture
of another =ember through the -“tate of Yis=-
souri to Kansas, charging this member 3150
for the trucking service., This fee 18 other
than the Association dues,

"(2) In case the individual moved is not a
member of the Association e&nd pert of the
fee charged for hauling 1s set aside as a
membership fee, would this movement come
under the rublic Service Cormmission?"

The law !s well settled that a person may lease a truck
for a periocd not toc exceed ten days and haul his cwn goods
without coming within the iublic Service 4ct. Sut here we have
an entirely different set of facts, The Asscclation leases the
truck, 1t happens that the lessur 1s a member of sald issocia-
tion though that is immeterial, and the Associaticn then agrees,
for & stipulated amount of mone:, to haul furniture belonging
to ancther individual who is also a member from the State of
Illincis through iFisscuri to the State of Kanses.

Section 5720 (b), defines "motor carrier" as used in
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Laws of lissouri 1041, pege 52Z, 1s as follows:

"(y) The term 'mctor carrier', when used in
this article, means any person, firm, part-
nership, asscclation, joint-stock compsany,
corporation, lessse, trustee, or receiver ap-
polnted by any court whatsoever, operating
any motor vehicle with or without traller or
trailers attached, upon any public nighway
for the transportst on of persons cr propsrtiy
or both or of prcviding or furnishing suech
tranarortetion service, for hire as a com-
mon carrier: Frovided, however, tiis article
shall not be so contrued es to apply “to
motor vehlcles used in the trensportation of
passengers or property for hire, operating
over and along rerular routes within any
rmunicipal corporation or & municipal corpora-
tion and the suburban territory adjacent
thereto, forming a part of transgortation
system within sueh municipal corpcration or
such municigal corporetion and adjscent sub-
urban territory, where the major part of
such system iz within the limlits of such
municigcal corporetion. And provided further,
this article shall not bve so contrued as
to apply to motor venicles cperated between
the Ztete of Misscuri and an adjocining state
when the operations of such motor vehicles
“within the State of lissourl are limited ex-
clusively to & ruanieipality and its suburban
territory &s herein defined.” .

Section 5720 (C), page 523, Taws of Fissouri 1941, defines
"eontract hauler" ss used in the same Article and reeds:

"{(e) The term 'econtrect hauler,' whan used

in this article means any person, firm or cor-
poration engaced, as his or its principal
buainess, in the transgortation for compensa-
tion or hire of persons and/or property for

& particulsr person, persons, or corporation
to or from a particular place or places under
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special or individusl sgreement or agr:ements
and not operating as & common carrier and not
cperating exclusively within the comuncrate
limits of an lncorpcrated city or town, or
exclusively within the corporate linits of
such city or town &nd its suburban territory
as herein defined."

Section 5721, E. 5, Kiss~uri 1939, contains certiain excep-
tions to Article VIII, Chapter 35, F. 5. Missouri 1939, regulating
transporation of persons end rproperty by motor vehicles and roads:

"The provisions of this article shall not
eprly to any motor vehicle of & carrying
capacity of not tec exceed five persons, or

one ton of freight, when operated under
contract with the federal government for
carrying the United States mail and when on
the trip provided in said contract; nor to

any motor vehicle owned, controlled or opera-
ted 2s a school bus; nor taxicab, =28 herein
defined; nor teo motor vehicles used exclu-
sively in transporting ferm and dairy pro-
ducts from the farm or dairy to a creamery,
warehouse, or other original storage or mar-
ket, and transporting stocker and feeder live-
stock from market/to farm or from farm to farm
nor to mctor vehigcles used exclusively in the
distribution of newspapers from the publisher
to subseribers or distributcrs. No provision
of this article shall be so construed as to de-
prive any county ar municipelity within this
state of the right of pollice contrcl over the
use of its publie |highways, or the state high-
way comrlssion of the right of police control
over the use of state highways., This article
shell not apply ta trucks used In work for the
state cr any civil subdivision thereof."

It 1s apparent that =such Association does nct come within the
above excepticns,

Section 5726, . S. Mlssourli 1939, specifically vests in
the Fublic Service Commission authority to license, supervise
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and regulate every "contrszct hauler" except as provided in Sec-
tion 5721, supra, and reads 1in part:

"The public service com-~ission is hereby
vested with power and authority and 1t
shall be its duty to license, supervise
and regulate every contract hauler in

this state except as provided in section
5721 and to approve schedules containing
the minimum charges of such contresct haul=-
ers snd to prescribe reascnable rules and
regulations governing trhe filing and ksep-
ing open for public inspactioﬁ of such
schedules: 3 # & % % % 2% 2% & & % % » #£,"

Section 5723, K. S. Fisscuri 19239, is authority for the rub-
lic Service Commission %o rezulate all m-tor cerriers and reacs
in part:

"The public service commission 1s hereby

vested with power and authority, and it

shall be its duty to license, supervise and
regulate every motor carrier in this state

tc fix or approve the rates, fares, charges,
classifications and rules and regulations
pertalning ther=toy to regulate and super-

vise the aceounts, schedules, service and
method of operating of same; to prescribe a
uniform system and classification of accounts
to be used, which among other things shall

set up adequate depreciation charges, and after
such accounting system shall have been promul-
gated, motor carriers dmll use no others; to
require the filing of annual and other rezorts
and any other data; and to supervise and regu-
late motor carriers in all matters affacting
the relationdip between such motor carriers and
the publie.

"{b) The public service commission shall have
power and authority by geoneral order or other-
wise to prescribe rules and regulaticns govern-
ing all motor cerriers as herein defined:i #

-l e s R s s :
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As was held in Schwartzmen Service ve. Stahl, 60 Federal (2)
1034, 1. c. 1037, the State heas aut*crity tc regulete motor vehicles
upon the highways. The court ssid:

"At the outset it must be aclmewledrsed

that the stece has the power tc regulate
and control the rovements of motor vehicles
over 1ts iighweys., This it may do in the
interest of public convenience and safety
anc for the protectien of the highways.
rrovisions of this cheracter have been uni-
formly sustained. Puck v. Kuykendall, 267
Ua S :707, loc, cit. 31‘!’ 48 S, Ct, 3?4,
69 L. =d, 623, 38 A, L, R, 286; “tephenson
Ve Biﬂford et al. De Cy ) 83 e (26) 5Q09.

"loreover, while 'a citizen may have, une
der the Fourteenth Amendment, the riht to
travel and transgort his vroperty uroa them
by auto vehicle,' yet 'he has no right to
make the higchways his place cf businass by
using them ss a common cearrier for hire.
Suein use is a privilege which may be granted
or withneld by the state in 1ts dlscretion,
without vioclating either the due procaas
clause or the equal grotaction clause,'
Fackard v. Zanton, 264 U. 3. 140, loc. cit.
144, 44 S5, Ct. 237, 68 L. id. 596. '

In Prouty vs. Coyne, 55 Federal (2) 289, l. c. 222, the court
held that a state may tax interstate commerce and in so holding sald:

Wi 4 % % # # 4 % #The state may constitu-
tionally Iimpose a tax burden on interstate
commerce as compensation for the use of the
publiec highweys, provided the charge 1s

only & recascnable and falr contribution to

the expense of construction and maintenance

of such highways and of reaulatin the traffic
thereon. (Cases cited.)."

See snlso dtate vs. rublic Service Cemrission, 108 =, W, (2) 118,
l. ¢c. 119, wherein the court said:
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"is the tax imposed upon the appellant (an
interstate carrier), by section 5272 as

added by section 1 of the Laws of 1931 (lio.
5t. Ann. Sec. 5272, p. 6689) for the use of
the hichways in this state a reasonable charge
and a failr contribution to the expense of con-
struction and maintenance of such highways and
of regulatinz the traffic thereon? 1f so,
then the tax is valid, even if it is a burden
on ‘nterstate commerce. lane v. ew Jersey,
242 U, 5, 160, 37 S, Ct. 30, 61 L. "d. 222;
Clark v. Poor, 274 U. S. 554, 47 S. Ct. 702,
71 L. £4, 11993 Prouty v. Coyne (D. C. ) 556 F,
(2d4) 289."

In the instant case the name "Agriculturasl Transportation
Association" indicates to th= writer that saild Association is
organ:zed for the purrcse cf transperting agriculture products
belonzing to the mombers of that Association and no one else and
for no other purpose under some kind of & limited or special con-
trect. UNot knowing all the facts suchh as the purpose, organization
of the Association, whether the payment of membership fees limits
the membership, by-laws, etc., it is difficult to pass intelligente
ly upon this question. e &re assuming, for the purpose of this
opinion, that said Association is in the nature of a cooperative
association created for the beneflit of 1ts members and no one else,
Naturally, i1ts charter or by~laws must prescribe certain purposes
for sygh organization and it is limited to those particular func-
tions. Unless ti.is Associlation, under the above facts, ccmes
within the above statutory provisions defining moter carrier and
contract hauler it dces not come under the Jurisdictlon and super=-
vision of the rublic tervice Commission.

whether or not a person or asscclation is a cormon carrier is
a question of fact. However, we think thls Association is not a
common carrier, Tnis Associetion egparently is not indisceriminately
dealing with the zeneral public. In Usage Tie and Timber Company vs.
Corg=-Yurphy Tirber & Grain Company, 191 S, &, 1026, 1. c. 1028, the
court defined who is a common carrier and said:

i & #It appesrs that on the Csage

river plaintiff was engsged princirpally
in transporting it own ties, and th=t
therca®er 1t was engazed almost exclu-
slvely, 1f not entirely so, in transport-
ing ties for defendant.
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"17he test of whether the business is e
public calling is whether there is in=-
discriminate dealing with the general
public. 1 Vymen on Iub. Service Corp.
Section 227. 1t 1s the willingness to
gerve all, thet makes the employment a
public one. If the carrier, however, does
not deal with the public indiscriminately
as a matter of rocutine, but n effect
mekes en incdividual bargain in each case,
this course of business shows that the
service is uron a privete basis., 1 W

on ifub. Serv. Corp. cection 239, * ¥ i #
whether a person is not a comen carrier
is to be determined from tne facts bearing
u;on the nature of the calling, the basis
on whieh he contracts and whether he holds
himself out to the public &s a2 carrier in
such manner as to render himself lisble to
an ection if he should refuse to carry for
any one who wished to employ him.'

"See Campbell v. Storsge # Van C-., 187 ¥Fo,
App. locc cit. 570, 571, 174 S. *. 140, loc.
cit. 141, and suthorities cited.”

In Cairymen's Co-op. Sales Asso. vs. fublic Service Commission,
28 A, L, . 218, tre court held thst such an assocliation was not a
common carrier but a private carrier. (See 2lso Fublie Utilities

Commission vs. Haines, 171 N, %. 255.)

Therefore, we must conclude this Assceletion is not a common
carrier, nor is it a osublic cearrier when opersted for 1ismembers
only under & special contract but more in the nature of a private
carrier. (lissem vs. Gursn, 112 Chiec State 59, 146 W. . 808.)
Neither do we think that such an Assoeciation is a motor carrier.

In Board of Fallroac Commissioners et al vs. Gamble-Robinson
Compeny et al., 111 rac. (2) 306, 1. c. 310-311, we find the court
lays down & very clear definition of motor carrier which does not
include one carrying cne's cwn goods which transportation 1s inci-
dental to their tusiness end we think such definition clearly takes
this Assoeiation out of such classifleation as a motor carrier. In
so holding the court sald:

"It is well settled thet a person who trans-
ports merely himself or his own property 1s
not a carrier, and that by defining a carrier
as cne operating motor vohicles for the trans-
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portetion of 'persons and/or property' the
legislature must rave meant 'other persons
and/or the property of others.' A person

may oe compensated directly or indirectly

for trensgorting his own propesrty, as the
defendants have been in this instance. fHe

may also be compensated directly or indirect-
ly for transporting his own person, &s 'is the
doctor or the cerpenter, plumber or tinsmith
who conveys himself by motor vehicle to per-
form work &t the premises of others., Thelr
charges must necessarily defray their trans-
pertaticn expense, directly cr indirectly.

In such case they might strictly bz claimed

to be mctor carriers within the tzrms of the
Act because they are operating motor venlicles
for the transpertetion of thelr own persons;
but no one would sericusly make such conten-
tion, becsuse it would not be resascnsble. Cer-
tainly no ong would criticize reading the word
'other! into the definition in that connection,
for no other meeaning could have been intended
unless everyone who conveys himself to work by
a motor vehicle is within the definition and
must cbtain a certificate of publiec ccnvenience
end necessity from the board of ieilroad Lom-
missioners. ©But it is no less inevitable that
the same concept be read into the other half
of the expression 'persons and/or property.'
Certainly the doctor, carpenter, plumber or
tinsmith, who could not logically be consicer-
ed 2 carrier for transporting his own person,
would nct be brought within the definition be-~
cause he carried his own instruments, tools
and equipment; nor cen the farmer who carries
his own produce toc market, cr the wholessaler,
Jobber or reteil grocer, who delivers nis own
merchandise in the regular conduct of his
business. It would dc violence to reascn

tc construe a definition of motor carrier so
as to include one's own person cr property.

"A leeding cecision so holding is liclmes v.
ieilroad Comzlssion, 187 Cal. 627, 242 F. 486,
490, in wrnich the court said: 'One whc trans-
ports mereli his own freight cver the nighway
is not & carrier, privatejor otherwise. lLe
may be a farmer or & manufacturer or & mere
chant or what not, but the business in wiich
he is engaged 1s not the business of trans-
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portation. He is not a carrier unless he en-
gages in the business of transportation of

the persons or property of other for compensa=-
tion. (ne who transports merely his own goods,
is of necessity engaged in some business other
than transportation, and the transportation of
si1ch goods is no more than an incident © such
business. 5o, also, one, who transports the
goods of another as & servant or agent of such
other, 1s not engaged in the business of trans-
poertation, but in so doing is engaged in the
susihess of "is master or prinecipal, whatever
that business may be. But one, wheo engages &as
an independent calling in the transportation of
goods for another or for others under contract
and for compensation, is engaged in the business
of transportation and is a carrier.’

"(Cther cases to the same general effect are
Feople v. Yontgomery, supra; lurphy v. Standard
1011 Co., 49 8. T, 197, 207 N. S. 92; City of
Sioux Falls v. Collins, 43 8, D. 311, 178 N. W,
250, and Foundtree v. State Corpcration Com-
mission, 40 N. ¥. 152, 56 P, 24 1121; and while
it may be said that the statutes of those states
are not identiecal withjours, this court more
‘than merely suggested B like construction of our
'‘own statute in Christie Co. v. Hateh, 95 lMont.
601, 28 r.2d 470, 472, when 1t said: '"Defendants
‘and interveners are not motor carriers engaged
in the business for hire, within the meaning of
chapter 184.'"

Nor ere we convinced that this Association is a "contract
hauler" under the foregoing statutory definition. If our assump-
tiom is correct that the Assceiation is transporting only products
of 1ts members and no one =lse and that it is operating within the
provisions of its charter and by-laws, it falls more Iin the classi-
fication of a private carrier er as an individual transporting his
own goods and net in the business of transporting for hire which
indicates gcods belonging to others.

As held in vavis v. Feople ex rel rublie Utilities Commission
247 P, 801, 1, c. 802, in determining whether & business is & com~
mon carrier, or we add, contract hauler or motor carriecr, the ime
portant thing to determine is just what is the nature of said busi-
ness and what is permitted under its charter and by-laws., There-
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fore, unless there is something else toc show thet this plan was

a mere scheme, device, cr subterfuge to aveid the duties and
responsibilities o7 a common and publie carrier, or contract haul-
er as defined in the statutes, such action on the pert of saild
Association dors not come under the regulation of the rubliec Ser-
vice Commission,

If, however, the facts are that this is an sction against
the driver and owner of said motcr vehicle and the isscciation is
in fact paying the cwner and driver of his own motor vehicle to
haul sald furniture for 2 member of said Associstionand the driver
and cwner helds-himself out to the ~eneral puhliec for transporta-
tion of perscons &né property for hire he 1s evading the Fublic
Service Act and would be a common carrier and subject to the Fub-
lic Service Cormission regulations.

Respectfully submitted

AUBHEY R. HAVMETT, JR.
Assistant Attorney Genersl

AFPRUVED:

TOY WeRiITTH CK

Attorney (eneral of Fissouri
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