
BOARD OF EQUALI~~TION : Deputy Surveyor in Jackson County is not 
entitled to sit as a memb~r c~ the Board 
of Equalization in abs ence of surveyor 
and is not entitled to per diem compensation. 
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JJ 
:our lettor of Jul y 3 , 1942 , reques t ing an 

opinion h o.s been referred to me . This request , omit
tint, caption and signature, is as follows: 

"The 1' _•os i d i ng Judge of t !lO County Court of 
Jackson Count y has r equested oe to write you 
for an opinion on the followings Is the 
Chief Deput y Hi ghway :.ng1neor , who is recog
nized by the Court as be1ng t he act ing Hi ghway 
Ensineer i n the place of 0ol . Thompson, Hi ghway 
Encineor r ecently call ed t o army sor vice , 
au t h orized to sit as a member of t he Board of 
Bqualization in t he place of the elected 
Hi ghway ~gineer? And i f so, would t he act
in~: IIi J:nvay ...... ngineer be entitled to the same 
per die.11 compensat i on as is paid other mem
bers of t he Board?" 

Article 9 , Chapter 46 of the .devised St atutes 
of Mi Lsouri , 1939, provides f or t h o off ice of ~ounty 
Hi ghway _2lglneer . Section 8660, R. s . r.to . , 1939, which 
is in the Chapter aforesaid provides as foll ows a 

"T:'le county court of the s ovoral counties 1n 
t~is state may , i n their discretion appo1nt 
tho county surveyor of their respec tive coun
ties to the office of county highwa~ enGineer , 
provided he be tho~oughly qualified and 
co ~potent, as requi~ed ~y this article ; and 
wh3n so appointed~ ho shall receive tho com
pensation f i xed ~J the county cour t , as pro
v1aud 1n section 8657, 1n liou of all f ees , 
o-'-cept such f ees as are allowed by l aw for 



I.:r . Fl oyd tt . Gi bso:a - 2 - Jul y 9 , 1942 . 

ldn ccrvie ,~ ac C<~l' 't surveyor : ... roviCJ.ed , 
t hat l n c0unt~.en i · ·.ch thc- 1JTo"'·i ~dons of 
thin article wit' rc:fe:-encc t o the '.l.ppoint
mcnt c.,_:: c.. CCJ'L.rty l il · · ·ay c.~ ... ince:r. h ve ·\c t 
been suspended as hcrei uftcr ·'l'ovided , tlte 
o~unt.~,. su.rvc~~or r1.a.·· re:furc to r. ct. or nerv e 
aa s uch cou 1ty hi .,.hwo.~'" cr .. incer , ·mless 
otlw::..-·\rire "'rovided b: J.cm . I r. "';"~- l event 
tl...at tho county · i ""h\la.~· cnclncer c :.n.,ot pro
perly perform ull l1e duties or · is of'-f'l re , 
ho ... hall , ui ti tllc a~)provt 1 of iihe court , 

. appoint one or ore ussistunts , w· o &i all 
recei vc sue~ conpcr· ~at i on o ~ ma:r ~e fixed hy 
t~ le c ourt : .. rovidcl:. , l.owev(.,r , that i, a l l 
cot. ties in th1s st~ta ~,ic' c ont a in or 
whlc11 mo.y lloroaftor contain !J.orc thnn fifty 
t hous nd inhabitar..t.s , a.n<l whose taxable 
weal th exceeds or may hereaft e r exceed the 
smn of forty- f'ive ~lllion doll ars , and which 
adjoin or contain tl1erc ·.n , f)r may he:reafter 
o.c1join or cont ain therei , city of r:'!ore 
than 100 , 000 inhabitent'j v tbe l ast decen
nial censun , the county surveyor shall be 
ex officio count~# Li ..,.lmuy cn,3ineer , anc"!. }'lis 
ealu.-:, a3 surveyor ._ r..d ~ officio county 
hic;h,:<.. r engineer shall l'e not l ess tl'an 
thl'ee thousand dollurs o.nd not ,o1·e tJhan 
five thousand dollars , as -ay be fiYeC by 
the county court , and all fee!: collected in 
tuch counties b;- ~'-: surveyol' , for l-,is ser
vices a.r su1·vcy~ ... , -;1 a l l be l"'Elld into tho 
cowrty trcarury , t~ be pl aced to th credit 
of' tlle connty rev~nue "und ; -rovid('\ , .JJ...:..Q. , 
tl .... t i n "Ll,e count.ies l ast above men t ..... ed 
"he count;y· Rurveyor , as surYe~ror end ~ of
_ficlo c~unt~r uigh\·e.y ene;ineer , .ay nnpoint , 
subject to the approval of t he count'' cou.r t , 
such assistur1.ts es ... c~ bo necessary , f..~.nd lJ.u 
assistant shall rec!=>i v c ""ore tllnn twertt,- o'l'le 
huncire1 dol~ ..... :--c r>er annU!Il: trcv~ furvJ er , 
thu.t in o.ll COlL.'ltien in tl1.is s tate wh1 ch 
corta i n or ~y hereafter contnin two l tilldred 
tt ousand and l ess than four Lundred t .h.oust..u:ld 
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ilL.v.b:...,~t..,:J , ...... _..... ::,. 1}tu.n ...... · ("' 
co At • .:n OHC .tu.t .. _.., ... < ... ·if~" u:c~ r · )rc 
o; ~c~d~ i ~ r~a ~ , ~ut~idc of •• :cl ul 
cor or .lo .. s , ..... 1 ~ • 1~; ~ ~:. L H' c.Jurtt.i ·::; 
\'lay to t '.1e ~ ... L ... nt. ....u... L.{ J a. ~llL ... l ~ ,,,' .ree 
tlwu::;.:..nu. ... oll:.....:s ..... ··, ~ .nuallj~ , .._ c cnun
ty SUl'V...; 0- J 1 ~ ~.c· C U tt_, C_ COl !.ti ! l lll 
:>e .1....: .£1'-' icio c ..Ji.Llt., l.t ,..1. ay 1.c. i Lor : ro ·· 

_vidod .-: .. u.rt .. c!' , ...... ..:1· J .... J.l:'.,. l , F 1 , t ut 
i n ull CJt.,lLo.ics i. t' ~ .. t ..... ,. ic 1 c t, 
or w • .i.ci ·l'J ... u.~. ter co .. tal 1 n 
t"'.-.JnG./ t" 
fifty ,L., 
yor s:A:....ll 
E'lcr , o. 
(.~.I ~. ,11 
dl...Jll ....... .~..! -ul ..... ..!.~ , 
nand dollul ~ .... D s · 
by tl.c :;u .w ...,,, Ju trt . · 

in-

.r.. c .u. :.~ ! ...... vn , rv.., • #.. J tc ;n r ~oun-
ty if.! t.u~ (.... 0 ... .,;_c o ~cu.. J . 'pm• in Jr in viou of 
tl~e fuct v'.ut st.ci v " .. h..,~ l...lF a lO ·uJ .• t · u. l over fif'-
t :r t t.OU!- I d (~.~\) , , . - ..... 1: t ... ht:J :ld ~ ~ ... C. ~, Yablc 
1:cal th l u e:Ac .~f: ...... .~..v: ... :r-. .i.vt. 1ill.L..;.1 a. ... lla:rs , CO -"Iit , 
approxi u~t\;jly ~:""" 1 .. ~1d:.e.l ...... d ,\l r·-y-"iv' ~l icn dol
l ars ( .... o~);) , OJO , OJO . uO) und co tu ~~lf' ::(..nsa.) !~t .. , w:t lch 
cit· hus u po .... n~l ..... t..: !'. of O\ c~ ........ u · und1 ed tl1ousand 
(1 10 , uO) . 

~cct:oL 1~3on , .. . u . 

surv..;yois i~ .f' :'o.~llu . s : 
) • , 1 s cr~Ji iuing to 

"V.... + i_.; 1 _."" C. t C:. 'y ! 1 :.,. ..,tU'V tyor 
t t" , ...... ul e ....... u;) !: • ~er1 o ( j_~ c r,..,e l;heir 
d t.l...: ~ , ~·.ull tc..Lc ;;.~.,~ oat~ .... ~11, t:ruly lind 
:f~ l'trl'ull. L 1 d.:[ch l,_.t L" uLH~r-.o_ cle,uty 
SU.l'V w, 0-f • " 

. 
'-"IJC .l. 

of th~ Jo unt: ~oar_ 
01, , . , 1. "' , 1 f >e~::tne 

taliznt:on rovidce as f'ollo";s: 
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"There shall be in each county in this state, 
except t he city of s t . Louis, a county board 
of equalization, which board shall consis t of 
the county c lerk , who shall be secretary of 
the saoe, but have no vote, the county 
surveyor, the judges of the county court, and 
the county assessor , which board shall meet 
at t h e office of the county clerk on the f irst 
• o __ day in Ap1•il of each year: Provided, that 
i n an~ county hav106 adopted township organi
zation, tho sheriff of said county shall be 
a me~ber of said ·boa rd of equalization; Pro
vided further , that in counties containing a 
po~ulation of more than seventy thousand, 
such board shall meet upon tho first Londay 
of Liarch in each year . " 

It will be s een f rom this Section that the 
Surveyor of a County is a member of t he Board of Equal
i zation and not necessarily the Count y Highway Engineer . 
As stat~ above, however, the Surveyor of Jackson County 
is ox- off icio Count y Hi ghway ~1neer, and would aorve 
on t he Board of Equalization, but in his capacity as 
Surveyor . Therefore, if a Deputy is to serve, it would 
be the Deputy Surveyor of Jackson Count y and not the ~~let 

• Deputy Hi shway _ngi neer . Of course , it is possible that 
the lat ter is also a .Ueputy Surveyor, but he will sel've on 
the Board of Equal ization as Deputy surveyor and not as 
Chief Deputy Highway ~1neer. 

As to t he po~s of deputies , ~o will first cite you 
to 46 Corpus Juris, at page 1063, ~ hich i s as follows: 

" :.hen the law authorizes an officer t o appoint 
a deputy without any express licitation upon 
his power , the duties of the office may be 
performed by either and a deputy cay exercise 
any of tho duties pertaining to his office , 
as tho n~cess ity or convenience of the public 
mny deoand their use . " 

This question of the powers of n deputy arose 1n 
the case of State v . carey, 1 . s . w. 143, 318 llo. 613. 
The Court i n d1scuas1ng t his point cited L-che~'s o:fice 
and Of f icers, p . 571 , which stated t ho followingr 
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" -:~ '.;;. i*- ~- *'i here a puclic officer i s author
ized to appoint a deputy, the authority of 
that deputy, unless other~ise l imited, is 
co~ensurato wi~ that ot tho officer him
self , and, 1n the absence of any showinG to 
the contrary 1 it Will be 80 presumed. owUCh 
a c oputy is hi~elf n public off icor, known 
and recognized a.s such by l aw. fl.:ny act, 
therefore, uhieh the officer himself mi~~t 
do, his general C:eputy may d o also.' * ~~ *" 

In the case of Small v . Field , 14 ~ . n. 815 , 
102 Mo . 104, the Court held that the deput y of nn officer 
mny doe very act which his principal might d o . houever, 
there ic a limitation an tho powers of deputies. ~s sho\vn 
above it is a we l l aett l ea rulo that ueputioa nay porform 
all ~~o dutios of their s uperior as long ao such duties are 
merel y ministerial . But wnen thoro is occasion for dis
cretion to be exercised then t.n.o deputJ cannot act since 
t ho powers of an officer which call for t ho usc of discre
tion on hls par t cannot oo delegated . 

In Revi~ed Volume 1 of .. c : u1111n on •unicipal 
Cor porativns , ~action 394, page 1101, wo find ~~o followings 

u As appoars i n various parts of this wor!£ !Jure 
ministerial duties tJ.BY be uelccatec.. b ut tho 
general rulo is t hat if fro~ the nature of things 
to be dono tho officer io roquirod to porfor~ 
dutlos inv ..... lving tno exorc ise of discretion and 
judgment ho cannot in any manner delegato ti1em. " 

Also in 46 Corpus Juris, at pa~o 1033, no find the 
fo11ow1ngt 

"An of'ficer to who::.t a d iscretion ls intrusted 
cannot a olegato t h o exorcise thereof , but ~in
is terio.1 duties , except v1horo there i a a 
statutor~ prohibition, ~ny be doloGa t od . " 
CitinG State v . Rober , 226 io . 229 , 126 s . w. 
397, and l.attllews v . Alox~ria, 68 i.lo . 11 5 , 
30 Am. . Reo. 776 . . -

Uo;; t ho question arises as to tho nature of the 
duties the surveyor has on the county ":;oard of e qualization, 
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i . e ., are the duties of a ministerial nature or are they 
duties involving t he exer cise of the discretion on the 
part of t he off icer? 

I n the case of s tate ex rel . Arnold v . McCune , 
252 s . r1 . 657, t he court hel d t hat the board of' equaliza
tion i n the exercise of its powers act s judicially, and 
has general jurisdiction or all subject matters i n r egard 
t u taxation of property in the county, and while acting 
within its jurisdiction its judgments and findings are 
not to be i mpeached. 

ffuere the board of equalization a cts judicially 
it i s presumed that an off icer on such board must exercise 
discretion on any decisions which he reaches while sitting 
a s a member of such board . Therefore, if the deputy sur
veyor of Jackson Cmmt y i s o. l l or1ed to s it as a member of 
such board of equalization dur ing tho absence of the sur 
veyor , he will be requi red t o exorcise his disc r etion on 
any acts which he performs while a member of that board . 
I n view of the fact that an officor may not delegate any 
powers r equir ine the exerci~e of discretion we f eel that 
a deput y surveyor of J ackson County cannot sit as a hlember 
of th~ board of equalization of such count y . 

Concl usion 

Therefor e , it is t he opi nion of this Depart ment 
t hat t he Deputy Surveyor of Jackson County , Missouri, 1a 
not et:1powcred to sit or be a membor of t he boal'd of equali
zation of the afor esaid county; and it is further our 
opinion that t he Chief De.:.>uty Hi Ghway Engineer i s also 
precluded f r om sitting on the Jacks~~ County Board of 
Equalizat ion. The other matter about which you asked our 
opinion, namel y , as to whother or not the men ~entioned 
a bove would be entitl ed to the 55 . 00 per diem, of' course is 
answered 1.n thi s conclus ion, since 1i' they ar e n ot parmi t tod 
t o sit t hey cel"ta.intl~ wou_d not bo enti tled t o t h e por 
die11 compensation. 

Respectt'ull y submi tted• 

J OI-m S . PHILLI PS 
Assistant Attorney - General 

APPHOVED: 

VMlli C. THUrtLO 


