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FILE _ 

J Dear ~lr : 

e are in r~cei Jt of your r equest for an opinio~ , 
wlicl reads as follows: 

"Sherman R. Br ay , v::>unty 'l r easurer of 
Taney vounty , ent~red a plea of guilt y 
of using the mail to defr&ud . You pr oba
bly are fami liar with tl~e case as ire 
trial was in the 1' edersl Court in J effer-

--~-~~~~--~~~~son ~lty . 

ay has not resigned , al thougl" he is 
serving time i n a lederal Prison , 
is atte~pting to hol d said office 

ana has ins t alled a de1ut~ in said of -
fice who is acting for said t r easurer . 

"Vihen he was senter.ced and incarcerated 
did tbat crE.ate a vacancy in said office , 
or will it be necessary to i nstitute quo 
warranto proceeding to have the off i ce 
declared vacant? Tl·is man , so I under
stand, is incarcerated outside tre state 
of l issouri and if an action must be fi led 
what nethod wo~ld have . to be used to ob
tain service?" 
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Your first question is vhether or not t he fact that 
Sherman R. br ay was senterced ana incarcerated would 
create a vacarcy in the. of fi ce . 

Section 2 , Article VIII of t he Consti tut lon of J.lis
souri , provides , as follows: 

"All citizens of the united States , 
including occupants of soldi ers ' and 
sailors' homes , over the a ge of t wenty
one years who have resided i n this sta te 
one year , an d i n the county, city or 
town sixty uays i mmedi&tel y preceding 
the election at which t hey offer to vote , 
and no other perHon , shall t e entitled 
to vote at all elections by the peopl e : 
Pr ovided, no idiot , no insane oer son 
and no person while kept in any poor
house at public expense or ~hile con
fined i n any public prison shall be 
entitled to vote , and persons convic
ted of felony , or crime connected with 
t he exercise of the right of suffrage 
may be excluded by law from the right 
of voting . " 

Section 4561 , Article 5 , Cha pt er 31 , R. s . t.o ., 
1939 , r eads as follows: 

"Any person who shall be c onvicted of 
arson , burglary, r obber y or larceny , 
in any degree, i n this art icle speci• 
fied, or who shall t e sentenced to im
prisonment in tl:..e penitentiary for any 
othe r crime punishable under t he p ro
visions of t his article , shall be in
competent to serve o s a juror in any 
cause , and shall be f orever disquali
fied f r om voting at any election or 
holding any office of h~or ; trust 
or profit , within t his state : Pro-
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vided , that t .ne provisions of t hi s sec
tion shall not a pply to any per son 
who at t he time of Ui s conviction shall 
be under t he age of t wenty years : Pro
vided further , that in all cases where 
persons have been convicted under this 
article the disqualification provided 
may be removed by the pardon of t he 
governor any time after one year from 
the date of conviction ." 

Section 4796 , Art icle 8 , Chapter 31 , R. s . l issouri, 
1939 , r eads as follows: I 

"Every person ~o shall be convicted 
of any felony , punishable under any of 
the provisions of this art icle , shall 
be t hereafter disqualified f r om hol d
ing any of f ice of honor, pr ofit or 
trust , or of votin§ at any election 
eithin this state. 

In cons t r uing the a bove section of the Consti tution , 
and t he two sections as enacted by the lee islature by 
r eason of said Article Vlll of the Constitution of r.Us 
souri , t his office, on October 3 , 1938 , rendered an 
opin ion t o t he honorable J . E. l•oodmansee , Chairman of 
the Boar d of ~lection Commiss~one rs in Jackson County , 
As.nsas I.Ji ty, .~<tis souri , in which we held that persons 
convicted in the Federal Court , or i n the cour ts of 
other states , are not disqualif ied to vote i n Uissouri . 
The question of hol ding office i s a lso taken up in t he 
sections which refer to the qualifications to vote , and 
for that r eason we hold that the conv-iction in a Federal 
Court does no t disqualify a person f rom hol ding off ice 
i n t his State . We a r e enclosing a copy of the opinion 
herei n described. 
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Se ction 18 , Art icle II of t h e Gonst1. tution of 
Missouri, reads as follows: 

"Tha t no per son ele cted or appointed 
to any office or employment of trust 
or pr ofit under t h e laws of t h i s State, 
or any or di nance of any municipal ity 
i n this St a te , shall hold such offi ce 
without personall y devoting his time 
t o t he perfor mance of the duties to 
the same belonging . " 

By r eas on of the above section of t he Const itution , 
the leqislature enac ted ~ection 12828 h . s. u1ssouri, 
1939 , which r eads a s follows: 

t 
' 

"Any person elected or appointed to 
any county, c1 ty , to~ or townshio 
ot fiee i a t h is stat e , except such 
officers as may be subject to r e
moval by impeachment , who shall fail 
personally to devote his t i me to the 
per f ormance of t t e duties of such 
office , or who shall ·be guilty of 
any willful or f raudulent violation 
or neglect of any otficial duty , or 
who shall knowingl y or willfully fail 
or r~fuse to do or p er f or m any of
ficial act or duty which by l aw it 
is his duty to do or perform with re
s pect t o the execution or enforce
ment of the criminal laws of the state , 
shall thor eby forfeit his office , and 
may be r emoved therefr om in the man
ner hereinafte r provided . " 

The above section is not applicabl e to proce~dings 
for the r emoval of an officer under a particular s tatute , 
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for t he re&son t hat thi ~ sect ion a~plies where there 
is no such part i cular st6tute . (St a t e ex rel v . Peters , 
(App . ) 94 ~ . ~ . (2d) 930; dt &te ex r e l v . ~artorius, 95 
s . \~ . (2d) 873 . ) 

Section 12828 , supra , declar es tha t t he officer 
shall forfeit his office if he f a i ls to personall y devote 
his time to the performance of t he duties of such office . 
Under this secti on of the statutes it makes no di f ference 
if the off icer has a co petent deputy in char ge of the 
office , he must personally devote his time to t he office . 
lt was so held in the case of The State ex rel Tilley v . 
Slover, 113 Co . 202 , 1 . c . 206 , where the court said: 

" ~ -::- -)_ 'l'he grave abuses t ha t could, 
and did creep into the public ser vice 
under that l aw, by which the honors and 
emoluments of an of fice c oul d be accepted 
by one per son and t he p erformance of its 
duties 'farmed out ' t o another , for con
venience or profit , furn ished a cogent 
and sufficient r e a son for t l l s con s ti
t utional enact men t . T~e wholesome doc
t r i ne t hat 'public offi ce is a public 
trust' was fortified by its provision, 
declaring it also a personal trust , 
and t hat no person should t hereafter 
hol d ofrice in this sta te who did not 
per sonally devote hi s time to t he per
fon.nance of his official duties . 'I'ha t 
he may have deputies , who , under his 
supervisi on and control , may assist 
him in the perfor mance of his official 
functi on s, does not dispense with, nor 
in any way l essen his obligation to 
personall y devote his time to their 
per for mance. Tha t t his wise and salu
tary pr ovision of t he constitution may 
be enf orced Lhrough t h e provisions of 
the statute under c onsideration as to 
this particular c l a l:l s of officers , we 
have no doubt." 
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Al so , i n the case of ~tate v . Ya~er , 250 mo . 388 , 
1. c . 403 , where the cour t Shid : 

11 -::- ~· -~ 'Ihe defendan t was t .he sheriff 
of Pi ke county . It was his duty under 
the law to be and remain in attendan ce 
upon the circui t court of hi s county 
when the s ame wa s i n session (Sec . 
11212 , R. s . 1909) , unless by other 
press i ng official outies , or by illness , 
or some other ~wful r eason he was pre
vePted therefr qm . In other words , de
rendant had no ·r i ght wil fully , without 
cause , to absent himsel f f r om his coun
ty and Sta ~ e , as the re cord shows that 
he did, during the two days mentioned 
i n the inst r uction compl a ined of in 
t his case . lf he had t h e right to so 
absen t himself for t wo days, without 
any excus e whatever , a nd wil f ully, as 
he did , t hen he had t h e r ight to ab
sent himsel f for two months or t wo 
years , and it is no excuse t hat during 
h is ab s ence h is deputies may have per 
for med as well, or better than h e , t he 
dut ies made i n cumbent upon him by law. 
£s peci ally upon the facts in this case 
was t hi s instruct ion pr operly r efused 
and t he converse th~reof prJperly 3iven. 
This is s o for the reason that the proof 
shows t~t the absence of the s her i ff 
f r om his atten~ance on the court was 
due to t he f act t hat he ·had fled to a 
for e i gn State with t~e i ntenti on and 
sol el y for t ht:; purpose of avoiding 
arrest upon a warrant for a criminal 
offense , to- wit , for assault and bat
tery, wh i ch warrant was , a s he well 
knew, in the hands of t he coroner of 
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Pike county for service on him. Vfuat 
is here said will aispose of the excep
tions taken by defendant to the re~usal 
of the court t o permit him to show that 
during his absence certain deputy sheriffs 
properl y performed the duties of his of
fice . As we have said , it was no e~cuse 
for his derelict i on that c ertain deputies 
appointed by h i m may have done the work 
for which he was elected. There are cer
tain elements of personal selection and 
personal responsibility imputed a s domi
nat ing the minds of the voters in t he 
election of off icers who shall perform 
the statutory duties in the several coun
ties . To take t he view of defendant would 
be tantamount to saying that the selec
tion of t he voters is transferable and 
delegable on the part and at t he unre
stricted will of t he e lected , a thing 
which the Constitution itself specificall y 
negatives , by pr ovidi ng generally that 
officers shall devote their time personally 
to t he duties of the several offices to 
which t hey have been elected. (Constitu t ion 
of 1875 , art . 2 , sec . 18 . ) We must there
fore rule t he s e ob~ections and all of them 
a gainst defendant . 1 

You also inquire how to obtain servi ce upon t he 
defendan t , or of ficehol der, who is now serving time in 
a federal prison outside the .:> t ate of Mi s souri . 

Section 12829 of Art icle 3 , Chapter 83 , read s as 
follows: 

n\Vhen any person has knowledge t hat any 
official mentioned i n section 12828 of 
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t hi s article has failed, personally, 
to devote h is time to the perfor mance 
of t he duties of such office, or has 
been guilty of any willful, corrupt 
or fraudulent violations or neglect 
of any official duty, or has know
ingly dr willfully fai led or refused 
to per~rm any official act or duty 
which ~ law it was his duty to do 
or per~rm with respect to the execu
tion or enforcement of the cri minal 
laws of t hi s state , he may make his 
affidavit before any person authorized 
t o administer oaths, setting forth the 
facta constituting such offense and 
file t he same with the clerk of the 
court havin jur isdiction of the of
fense , for the use of t lJe pro secuting 
attorney or deposit it with the prose
cuting attorney , furnishing a lso the 
names ot witnesses who have knowledge 
of t he facta const t uting such offense; 
and it shall be the duty of the prose
cuting attorney , it, in his opi nion , 
the facts stated i n said affidavit 
justify the prosecution of the ot
ficia l charged, t o file a complaint 
in the circuit oourt as soon as practic
able upon such affidavit, setting forth 
in plain and concise language the charge 
against such official, or the prosecuting 
at t orney may file such complaint against 
such official upon h~ s official oa t h and 
upon his own affidavit . " 

In the f iling of the complaint against Sher man R. 
Bray, CQunty 'I'r easurer, t his section of the statute should 
be s pecifically foll owed. The procedure under t his sec
tion of the statute is the same as tLe civil procedure 
1n civil;. a·ctions, or suits . It was so- held in State v . 
Yager , 250 Mo. 388 , at 1 . c. 401, where t he court said: 
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"'l'ur n1ng t o t he other ob j ection, that 
tr~s is not such a case as con templates 
the granting of a change of venue , we 
find t hat the statute which prescribes 
some at least of the pr ocedure r equir ed 
to be fol l owed in actions under this 
articl e to remove derelict officers , 
provides that ' a ll actions and proceed
ings under this article shall be in the 
nature of civil actions, and t r ied as 
such . t (Sec . 10209 , R. s . 1 909 . ) \/e 
thus observe t hat the Legislature it-
self bas seen fit , for r easons no doubt 
sufficient to t he lawmakers , to pre
scribe specifically the nature of this 
pr oceeding , and t hat they ha\ e denomi nated 
it in express len ua:;e a ' civil action.' 
-)r .. :: ~ i: ,!- : • n 

Al so , Section 1 2833 , Article 3 , Chapter 83 , R. s . 
Mis souri , 1939 , parti all y r eads as fol lows: 

" -!} ~~ -:1- Al l actions and proceedings 
under thi s a rticle shall Qe in the na ture 
of civil actions , and t ried as such. " 

Since t he procedure under ~ect :on 1 2•;29 , supr&, i s 
the same a s in other civil actions , ser vice can be had 
upon the officehol der , or defen dant , in the same manner 
a s i n other civil actions . The service can be obtained 
by personal ser vice as set out in Section 8 80 h . s . 
Idi ssour i, 1939 , which partially reads as followsz 

"A summons shall be executed, except 
as otherwise provided by law, either: 
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-~· -:· ., -::- * by les.vine a co")y of the 
petition a.1d '.'trit at :t.is usual place 
of abode , \'1i th some ;>er .. o.1 o.r his 
fa ~lly ov&r the age of fif teen years; 
·:z. .!- .;~ ~c.. ~ ,.: • • ... !..· • " 

By leaving a copy of tue petit i:m, whict. is the same 
as the complaint , and a copy of the writ , with his wife , 
or child over the age or fiftee~ years , proper service 
could be had. If he has no usual place of abode , where 
the above service can be ha&, it will be impossible to 
file any proceedings, for the r~ason that t h e service 
i n this action cannot be had by order of publi cation 
as s e t out in Section 8Sl H. 3 . J..l ssouri , 1 939 . 

In view of the ~bove &uthoritios , it is tLe 
opinion of t . .~.~ s depart-,ent , that the convicLion i n a 
Federal Co.1rt of s:._t.,.. .., ..... . Eray, County 1r ..... asurer of 
Taney County , does not crc~te ~ vacancy in the of fi ce 
of County ~ reasurer . 

It is furt her the opinion ot, this department 
t hat service can e had upon Sherman u . oray , who is 
now confi ned in a iedera l Prison outside of tl1e State 
by leavinb a copy o! the co nolaint and v~i t at hi s 
usual ":> lace of a bode, with a l'llember o-l his family over 
the age of fifteen years . 

he spectfully submitted 

AP PR,J'V LD : 
I ' . J • bU"1\IC 
Assi stant Attorne~ ueneral 

ROY JtcKI 1TRICA 
Attorney Gener a l of Missouri 
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