
MUNICIPAL JORPORATIONS: 
lvlARSEAL: VACANCY Marshal of Ci ty of the third class 

does not forfeit office by being 
drafted into the Army . 

December 30 , 1942 

~onorable J . l • .l·arrison 
Prosecuting ~ttorney 
Johnson ~ounty 
\.arrer.. sbut·t: , i sso(ll'i 

Dear Sir: 

FILED 

3-1 
. e arc ir: receipt of lour request f or a1. opini J L , 

uncer date of wece nber 2~ , 1942 , whi ch r eads O:tl follov-s: 

11 'J.he ayor and 0ity \;ouncil of tl.o 
City of i arrensbur e have requested 
me t o write yo1l i'or &L onir i on con-
cerni~n t he ir City Uars~al. · 

" '!·he facts are as follows: lfhe 
UarsLal was drafted irto the Ar my 
last week . t is torn doos not e~pire 
unti l Apr i l of 1943 . ~e o.noo ' n ted 
~o oe ~.ty and t he re is no ·a r sbal at 
tnis time . ihe 1ayor anQ Cour.cll 
O.esl re to ki ov; whc,ther the.r will h ave 
to pay t he ••arshal his salar) 1 or the 
next f our oor ths even tt~.:>uwh he 1 a not 
here and has appolntod no dep· ty . I 
tui'"~ht add that ·•arrerlsburg is &. <., i ty 
of t Lo U.ird class . They are also go:r:g 
to apoolr: t a marshal . 

"1 am \'lri ting you a t the r equest of 
,·ayor t-helton anci a "' S\1. r e tha.t he ar:d 
t l e ...... 1 t y Councll l-'i ll a ppreci ate it if 
you will forward ar. oplr. i or concerning 
t ri a matter . '' 



HoLor abl e J . • Garri son - 2- Lecember 30 , 1~42 

Section 6P69 L. ::, . r is so uri , 1 939 , r ea c. s as .t oll or.s: 

"'l'he .follo':Ting oft1 cer s shall be ele c
ted by the qualif ied voters of ~he cit y , 
t o wit: Kayor , pol l ee jud~c , at tor ney , 
mar sha l , a s sessor, collector, and t rea
s ur er . rbe t . r·ms of oflice of each of 
t ho said off i cers shall be t wo years , 
exce~t t t e offi ce of ~ayor , w~i ch shall 
be a four - year ter m. 'l'bis se ction Sllall 
not appl y to eny of said off icer s elec
ted pr ior to t he date it beco11ea e.f1ec
tive , but any person boldi nb any of LLe 
said offices at tte time t~ie seet !on 
become s effecti ve shall serve t~e t or , 
for Li ch he wa s elected. hll officers 
shall hol d office until their su ccessor s 
a r e dul y elected and qua l if ied . i be 
attor ney Shall b e a person l earned 1~ 
t he l aw . " 

~he above seetiJn s pe cifically state s that tr ~ tGr m 
of off i ce of tt~e r,a r sha.l i r o. c i t y of t l.e t hir d clo.ss is 
two years . 

In your r eq..1e s t you s t u1.e tha t t he city narsr a l of the 
c i t y of arren sbur g wa s C:r atted i nto t ho lrmy . It ha s 
been held by t ho .JU?rtmo l.ourt of t h i s Stat e , tl.at t ere 
a col.Jlty of fi cer ha s been drafted into t he .r~1y he c.o c s 
LOt for feit his off i ce . lt wa s so hol d l n ~·e cas ~ of 
State of J,. i ssour i , ex i rf • .koy ~ ... cKi ttri ek , Attor ney General 
of t he ~tate of ~isso~rif helator v. • ade i lsor , lespondent , 
.... o . 3808'7, (not r epor ted }. In t hat opi 1i n t he. court i n 
sta t ing t he ~acts of tnat particular ea se, and lr hol ding 
that t he of iicer did not for f eit his of f i ce by belr.ti draf ted 
i nto t be Army said : 
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"At t he ger er&l e l ection in 193B 
one Jo.~ R. ~all wa s e l ect ed cir
cuit cl~rk for t he usual t~rm of 
four years . he discL.ar e:;ed the duties 
of hi s off ice unti l ! eb~uary 1 € , 1 942 
~hen he vras inducted urder u.~ .::>elec
t i ve uervice Act into t he Ar my of t he 
Uni ted ~tate s a s a pr i vate . ! e was 
sent to t ort Leavenworth , Aansas a nd 
later t o Camp Hoberts, ... alifornia . 
Aft e r . all ' s i n<iuct ion the ci rcui t 
cl ~rk ' s off'ice was carri ed on by l~is 
aenut~ until ~pri l 7, 194 2 when she 
tur ned over the o1fice to r e soonaent 
unc:!er t!~eat of bt-LJtS bel a i r con
t enpt of tt.c c l rc ..... it court . 

"1he auestior. for decision is ·Le' hor 
~.all's indactio.L. i nt o t! t; a rmy under 
the ~elective ~ervice Act resulting 
in hi s i nability per sonally to per
form tl.o du t i es of his off i ce caused 
him au t oma tically t o f orfe i t his of -
rice . ' 

"lt is our juacment t hat ell d id no t 
forfe i t his office b: beinc drafted 
i n to t he Jd l i to.ry s erv i ce of his coun
try . 'lhis wo lld be e qually true if 
he had vol unteered for t he duration , 
par ticularly i n view of o~r universal 
mil i tary s ervi ce . " 

Under ~ect i on 6875 k . 5 . t i s so xri , 1 939 , t he mayor ~ay , 
wi t h the consen t of the ma jority of all tLe members elected 
t o th(' cit~ council , re~ove fror:1 offi ce fo r caus e s hOWTJ , any 
elected offi cer of the city . 
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.:>act ion £904 I. . o.~ . ~ 1s8o ri , 1939 , read·s as follows : 

"The council shall , by ordinance, 
pr ovide for t zG remova l of any 
marshal, assistant marshal or 
policemaP wuilty of misbenavior 
in offi ce . 

Under t h is sectior an ordinar ce must be passed to 
pr ovide f or t te r emoval of the marshal . 

In ~ection 6875 , supra , which pr ovides for t he re
~oval of an elected officer , it i s spe cifically stated, 
"for cause . " but , under tne holding of t ee case of St s te 
of •-issouri , ex in! . Roy cl<ittrilck , Attorney ueneral of 
the .::> t ate 1' iSSO ·...tri V • ua de t.ilson 1 supra, t he drafting 
of an e l ected officer if!to the United States 1\r my is not 
a "cause " sufficient to :!orfoit t he office. ,t.hc ~ourt 
i n t he i,ade •til son case , f urther, i n construing Se ct • on 
1~ , of Article II of t . e ~onsti tution of ~tsso~ri, said: 

11"-e ho.ve held in a case si1lilar t o 
t his wr~re a c i rcui t jud0e was called 
into active ~!litary servi ce t~at Art . 
11 , ~ oc . 18 of our Jonstit 1tion , ' t hat 
no person el ected or appo hJtod to any 
off l ee shall hold su ch o.1 l'ice vii t Lout 
personally devotiPg hi s time to tLe 
performance of tt.e duties to the same 
bel orging ,' was desicned to prevent 
1 far 1.1 ing ou t ' t he performance of the 
dutloa of ar Jff ice to another f or tne 
convenience or pr ofit of t Le officer 
and aid not appl y to t he s 1t ua tior we 
were t nore cons i der inG. ~toto ex rel . 
_,cGau r,hey v . C:rr ays ton .t.lo . , 163 s. -. ( 2d )963. ·:: ~:- ~;} -.r • •• 
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lt i s t r ue , t hat ~der ~ectlon 6~ 75 , s~pra , the 
mayor snt. council ma~ r c,.,ove ar elected officer in citie s 
of th~ thir d class for CQuse , .but t he ~uprbme ~ourt of 
t hi s S t~te , t n the eas e of Stat e ox rel. v . Br1ztt , 
224 .o . 514, 1 . c . 529 , in passirg upon such an or dinance , 
said: 

"The orc i nan ce in quootion or ovined 
f or tte suspens ion of any officer 
of t~b c i t y for s~cr a c t s of mal
f easar ce and "i sfeasnr ce are of of
f i cial inco p~tcncy , a s are cont ained 
in th~ se ch&rg~a a~ajnst the c~ty 
h arshal . 
t 
J" 'l'hese cor stitu t ioval ques t lons are 
'r eally outside of a G.i scussion neces
sary to determine t 1.i 8 case . ~he 
qltestior h ere is wt.a t i s the r eal 
cLaracte r of tlus court of impeach-
cent? lf it i s a court ~ i tl.in the 
meanine of t e ~OLstitution , the~ all 
que stions a s to cons t i t utionali t y of 
t he l aY s unc.er whi er tlje c ourt act s car 
be c..eter mir.ed 1 n a r r oceedir.g ir prohibi
t ion , but i f it is no t s~ch court , t hen 
r e l i ef mus t be sought ln so~e other pro
coedlric . ~o that aft e r a ll th~ so l e 
ques t 'on t o be deter~ined is tLe charac
ter ot' the body \!'hi cJ ""1QS tryi .g ~-.c el l l 
for h is off icial l ife . ~ o our m~r-d i t 
is no t s~ c! a ~oGy to rhich a writ of 
prollibi t ion can t ... d i re c t ed. " 

In the above iLoldin..; , it is very sie;nifioo.n t that 
the sus pen sion of t t.e of fi cer must be for malfeasance, •n iB
f easance or lncompetency . 

Section 6898 R. s. 1s so~ri, 1939, reads as f ollows: 
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"1he marshal shall oe chief of 
poli ce , and shal l l~ve po~er at 
all time s t o make or or der an 
arre st witn pr oper or ocese, for 
any offense a &inst tlc laws of 
the city , and keep tt.e offender 
in the city pri son or other proper 
place t o pr \ent his escape , ur.til 
a trial can to had before t Le pr oper 
officer , ur~less s~ch offender shall 
give a good and sufficient bond for 
hi s appearance for t r ial . 1h~ mar
shal shall a l so have power to make 
arrests wl t nout pr oces s 1£ a ll cases 
in wLi eh any offense a~ninst t Le l aws 
of the city shall te committed i n his 
presor,ce . 1 e shall col l ect all fine s 
assessed in t l:e ~ollce court, ana pay 
t he sace into t he city treasur y . n 

under t ri a section the ~~rshal of a ci t y of t re t nird 
class , such as \iarrer.ebur g , shall be t h e ch iet of pol ice . 

s ect ion 6899 R. . • i s souri , 1939 1 reads as f ollows : 

"There may be one assistant marsh al , 
who shall serve for a te~ of one year , 
and shall perform the duties of the 
marshal at su ch t imes as lli~ narshal 
may be absent , di squalifi ed or ur.able 
t o act . At other times, the assistant 
marshal shall render services as a 
r egular member of tle 70llce f orce . " 

~ection 6901 R. s . Missouri, 1939 , reads as follows: 
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"The mann~r of appoirtlrg the 
assistaLt marshal and all pol ice
men of tl e ci ty , as v:ell as the 
duties of the s ame , shall be de
fined by ordinance . " 

Und~r the above t wo sect lor. s th~re may be an assis
tan t marshal , who may ue appo l nted under an o~dinancc ~hi ch 
has be e~ passed by the cl ty council . In the '\acie t• ilson 

· Case , supr a , the court , i n i ts opinion said : 

" .. e come to tr.e c or.clasion t :P..at 
there is not ~ing ir tte law, con
atitutioz al , statu~ory or common , 
which req ..... i r t;; s us to hold that · .. a l l 
has forfeited his office by becomi ng 
a sol dier in tho army . ~h~rofor e , 
th~ oifice was :ot \acar.t anc the 
appointment of responden t was un- ' 
a ..1 t l".orized . .,.. ; ·. •· 

· " \te can readil y anticipate t 1:at 
local irconvenience can result 
where an officehol der eoes to ~ar . 
~t s eems to us t ha t some provision 
might be made , r.her·e there is none 
at present , for a substitute , an 
officer locum tenens , to fill the 
office while tbe r egular officer is 
performing t he gr eater duty of de
fending h is country. ounded soldiers 
are already returning to civilian life . 
Supposir.g t here is an office- holder 
among ihem, wo~ld there be anyone who 
woul d ~ot agree but that he shoul d serve 
out l.ls t e r m ot' office i t' he were able? 
So it shoul d oe with every soldier who 
has the t;ood l u ck t o r etur n . ( .• e u se 
the t e_m soldier to i 1 cl~de all ser-
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vlce , en . ) 

"Dot~·e v er , the -~at ter of pr oviding 
for substitu te officers is for the 
attention of the Legislature wti ch 
will convene -!thin a moLth . ~he 
Supreme Court of ~lorioa recent l y 
held constitutional an act ~ni ch 
secured to all stete and county offi
cers their tenur£. in case they ¥Je r e 
cal led to t he armed forces anu wtich 
authorized the governor to designate 
anot her t o pcri'orm tre duties of the 
office during such abseLces but not 
longer thar1 t.he r emainder of t he tern . 
Re Advisory Oplnior , Pla. , 
8 ~o . {2d ) 26 , 140 ALR 1 48 1 . ~: -:: ·:} " 

In the matter above se t ~ut , in the first para ,rap .. , t l1e 
court s~ecifically held that the office of circuit c l erk was 
not forfeited by r «:.a son of h. s t e.inz ·drafted lnto the 1.r my . 

In the second para6r&.ph above set out , ·~he court , in re
viewing ita hold ir.~ , su ~ested that the le ~islaturc nex t con
venir c. aho\.c.ld !ltake s ome arrangement f or tt1e appolntm<1r.t of 
a temporary officer durin t te absence of tre elect~d of
ficer . 

under t he facts set out ln your r Gquest ~nd ur.der t .is 
hol ditg as above set out , b e le~i slaturo of tLis bts te sa 
flt t o enact ~ection 6899 , s upra , whl ch proviQed that t he 
assistan t marshal sl .. all 96rform all of the duties of the 
marshal \"'hon h e J;,aj be absent , oi squali.f ieC!. or unabl e to act . 

Under Section €901 Ft . ~ . t~issouri , 1 939 , the legislature 
provided that t he manr.er of appoi. tment of the assistant 
marshal should be cover ned a~d defined by ordinance . 
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1 au assumin 5 tho.t the clty of · arrer..s bure has such 
ar1 orc..ir.ar.cc . 

It, .'/~ ur roo,.! est , -y->u also sto t e tba t t he L1&jtor ard 
cit .. CO'lncil uill o. roo r t a l&rsl.al . IJno.er tl;e holdin 0 

ir. t.. e . a e . ilsor. case, S'..L'"'ra , t l1e:r· <': is n::> vacar cy ir t .. _e 
o ·r i ce oi' tbe mar ·•i: a l of arrer. sb L1 r 6 , i'"ut -tl:.a.e mayor ard 
co.J.r cil ntay anooirJt ar: &ssistar t me.rsLal r.ho sr.all perforr.l 
the same dut ies as the marshal . 

11.l so , Ul"!der tj·,o hol c..lne of tr.e .aue .11 son. ctu,e , s 1 ?ra , 
ro proceedlr.~ can be hac. at t Lis ~..i n:;c to o·-st t h e marshal . 
1he holdin~ snec1fically st·tes : 

II ' An ~i'fice nresently fi l led 
cannot become vacant HithoJt a r e -
moval either voluntary 2r involuntary. ' 
St· te v . cCl~nton , 5 1ev . 329 . • a l l 
has not voluntaril y rewoved h i mself 
fro .., hi s vfflce . ln fact the cortrat"l' 
has beer lr Ci ic~ted by him. .l•O irvol un
tary pr oceeding to remove him r r om of
flee \'las had . ~.or co •l d such &. proceed
ing b6 carried on ove~ objection beca ,ae 
of t1e ~oldiers' ac~ ~ailors ' Civil Reli&f 
a ct so lor. ~· as all is on active out )'• 
50~ . ' • ~ . A . ~ppendix , ~ec . 501 et seq. " 

You also ask 7hct her the city will have to nay tLo 
marst.al his salary for the next :four ":'onths , ever t .r. ut··h 
he 1 s n11t hare a.nc :t'~as anpointed l"O r ep .tty. ':.b(:) •. :unre, e 
-.;ourt o1 tld a ~t£1 e lJas l 6ld tt.a t so l on._; as ar. e locti "Ve 
of1icer hol ds his office , has ot forfeited it , and has 
I'O t beer. ousted by any pr oper ":>roceduro , he is ent_tled to a 
sal ary. 

l.r tLo case of .~ates v . St . I.o ... is , 1 5:::, .to . 1 '1 , 1 . c . 
~o , t he c ~~rt said : 
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ttlt is well settled law that 'a 
public officer is no t entitled to 
comp,.. sa tier: ' \ ..irtue of a co tract , 
e>:oress or implied. ,.'he r·i e;ht to 
co nc satlor c>:sts , ~en ~t ~xlsts 
c.t. 6.11 , as a creat re of' law, o.nd as 
ar i ncidort to t_ t otf~ce •••• 
" ~e salary bolot s to hi~ as an l nci
dert to l - - a vi flee , • .md so ·long ae he 
holc.s it ; and , v<t.~r 1 -roperl y v:1th.hclC:, 
h& may su e 1'or ant: rC.cvver it . .hen l e 
does so he is ent1tl{sd to its full amourt , 
not by fore~ ot er~ c c r.tr~ct , ~ut vccauso 
t he law atLacbes it to the o11lce . " ' 
(v i\ons v . ~a,iess vo . , 107 o . loc . cit . 
£08 , ( 10; fitzsim~ons v. ~rookl~r , 102 
t- . " . 53€; ..:>ts.te ex rel . ra.n.11an v . .al
bridce , 15~ . o . 194 . ) 

11As is ell said ir. 'i l.roop on ~ ubli o trri
cers, sec . 500 , quotin~ f ro J otirJeon , J . , 
ir ."'eopl~ v . reen , 5 Daly( • • Y. ), pp . 
26q ' ~ €9 : 

tt 1 J.LG ric:;ht of s.n o1'f'1cer t:> his fee e, 
e.:nolu 1et ta , or salDry , .is s•..2ch o".ly as 
is prescribed by statute; and wlilo he 
hol oo tl,e, o11lce , such ri ·.1t is ir. !1..2 tt.ay 
1.·1paired 2l_ l is occasioz a.l 2!:. protr b c~ed 
a~scrco from nis post , ~neglect Q£ hi~ 
c.uties . ,ucll dcrolicti("'ns i' inct tl cir cor
rections lr tve ~orer of ro~oval , 1 petc~no~t, 
ar(.. l''.lnishnte~.1t , --roviced by la • ....t_e co pm sa
tions for )~~lcial s~rviccs aro not fixed upon 
cny mertJ prlncinle of o u.r.t.;.!:l meruit , bu~ u pon 
the ~uc ~cnt Lnd ~onslderatlon of t1e legis
lature, as a just rted1um for tl. ~ serv1cos 
v· .ich tl.e o:.t .. leer .... a~ be callea uo n to per 
form . .1.'his may in n1any cases bo extrava ,0.1 t 
for tl.c eneclf ic services , \~h lle in others 



Hororable J . R. Garrison - 11- Le ce~bor 30 , 1942 

t hey may fur nish o r emuncrat on 
wrlch is wholly lnadeo:1ate . J.be tlme 
ar!Ci occasion nay, fro chart" e of cir
cumstences , r~r&er t~e service or.erous 
and opnresslve , "DO tr.c l egielatuJe may 
a l so increase tre o~tles to any extent 
1t chJoses ; yet nothing additional 
to the stat~tory reward can bL cla imed by 
th.o officer . ...e accepts the offl ce "for 
better or t"Joree ; " ana wrotber on.,ressod 
wi t h corstant ana ov6r burden1ng cares , 
or enabled f rom abse~cL ot cl aim 1p n 
his services , to devote bl9 t ime to !is 
own pursalts , Lis fees , salary, or statu
tory co~pensation coT"stit~tes hat ho can 
cl•1m therefor , ar! is ye t to b& accorded, 
although he p~rlor~s no substarJtial ser
vice, or ne ·lect his dutie s •••• 
~he foes or salary of office are Hquicquia 
honor arium, " and accr~e fro 11 mere nos
sess ion ot the otfice ' " ( nders coring ours . } 

Also , i n the ca se of Cavanee v . v1ty of •llan , 99 o . 
App . £72 , which is a case v•l.er~ a rnal shal had sued tne 
city 0 1 • ilan for hi s salary whi ch he claimed d'Je him , 
even tho~h , tr~ough i llness , he had not Der formed his du
ties , at ps .. ::;e 674 , t11e cour t said : 

"And p~aintiff was entitled to hi s sal~ry 
for the ti111o curing whi ch he ~as sick 
and unable t o nerform tte duties of the 
offi ce . ates v . St . ~ouis , 153 o . 18; 
St&te v . ~lbridgo , iaem, 194 . " 



• 
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. l t is , thE:;refot•e , t:r 6 opi.c ior. of · thl ~ departr.er t , t hat 
tho marshal of the city of •-s.rrensbu r g ha.s not forfeited 
his office by reasoL of hls taving briec drafted irto the 
Ar my, a:r:d ttu mayor and e ll~~ council of tL.e c:ltrr of \.arrens
bur g cannot aJJt>o:.t t a mars! al \'.fore the1,e is no vacancy . 

It is furthe1· the opinior cf til: s cepartmcr:t tl at 
the mayor £.~d c ity co .. neil of the c ity of ~ arrenaburg may up
point an assistan t we.r shal who shull perform the sane uatle s 
a s the marshal . 

It is f u rther tne opinion of this dep&rt ment , that 
the c ity of arrens·ourg shot.. ld psy tre marshal b.is salary 
for the next four J"lonths , providing he retains his office 
as marshal. 

Bespectfu lly submitted 

~: . u • buRAL 
Ass l start Attor ney General 

ROY .~cKI'l''I'hlCK 
Attorney General of •.. isso..!r i 


