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i“ﬁiékots:given with esech sale of merchaiiiise and woekly
** dwawing hed thereon, is lottery. The fact that tickets

may be obtal ned upon request does not change rule.

Honorable A.

Dear :ir:

L, Gates .
rirosecuting Attorney
rioniteau County
California; Missouri

Vctober 21, 1941

This Department is in receipt of your <erusst
for an officlial opinion, which reads as follows:

"As Prosccuting Attorney of ionlteau
County, Hissouri, L have before me

a problem on which I desire some help
Trom your oifice. 1 would like to
have a written opinion covering the
following state of factse.

"Last week a man representing a

salos promotion organization in
Texas, came to Tipton, Llssouri,

and organized the mercihants of

that comuunlty to prowoting a

sales appreclation week. The
following Lls the method used: it
costs eacih merchant (£.50 to belong -

- tu the asgoclation in Tipton. The

nerchants are given a treasure-
chest coupon. ach merchant passey
out to his customers 2 coupon with
sach purchase of meérchandige in his
stare. A 257 to 99¢ purchase 1s ‘
glvon a 5% coupon; for every $1.00
to 1.99 purchase, he is glven u,10%.
coupon; or each wZ.UO‘to,z;oo,pur_
chase, he is given a 20% Coupon;
or a 15,00 to 53.99 purchase, he
is given a 304 ¢oupon; with eash
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$4.00 to 4.99 purchase, he is gilven
a 40% coupon; {or eaech ;15.00 to $10.00
purchase, ne is given a DO« coupon.
The customer gets the coupon, turns it
over and signs his name and address on
the reverse side and pl ces it in a
vox. wach merchant, belonging to the
- assoelation, puts into a 'Traasure
Chest! a dollar to three dollars each
week, depending upon his rated gross
annual sales of his business, On each
Vednesday of the week, there 1s a
drawing on the public street of Tipton,
All the merchants put all of the coupons
in one box, shake them up end draw a
coupon therefrom until there is one
winner. The hiihest prize thet can be
glven each week at the drawing is 50%
of the 'Tressure Chest.' The balance
of the 'Treasnrc Chost' 1s carried over
untll the following weak visth the weekly
contributions of the merchants added to
it. By this mannar, the 'Treasure Chest!
1s Increased and if carried over & period
of weeks, it wlll have several hundred
dollars, On '‘ednesday, immediately be-
fare ths drawing, the man in charge makes
an announcement that if there is anyone.
in the crowd who doss not have a coupon
in his possession, if he will coue for-
vard he will be glven a 5% coupon ticket.
ihils ic dons because they have been told
that the giving of the 5% coupon ticket
to anyone in the crowd who does not have
one will take the sciheue out of control
of the lottery laws in the i tate of
liilssouri .
"The Tirst question is, 1s the sales prosotion
a vilatlon o the lottery laws in the Ytate of
" Missouri without the giving of the tickets

gratis to membsers of the crovd who do not have
a ticket,

?Second question: if they give a 5% 'Treasure
Chest' coupon to any individual who asks for
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one without requiring him to make a
purchase, wlll that feature of the
scheme avoid the lottery laws in the
Stete of lilssouri.,"

: Section 10, Article XIV of the Constitution of
mlssourl, provides:

"The Cenera. Assembl; shall have

no powsr bto authorize lotterlss or
71Tt enterprises for any purpose,

anc shall pass laws 4o prohibit the
sale of lottery; or sift enterprise
tickets, or tlckets in any scheume

in the nature of a lottery, in this
State; and all acts or pargs of acts
heretofore passed by the Legislature-
of thls State, authorizing a lottery
or lotteries, and all acts amendotory
thereoi or supplemental théreto, are
hereby avoided."

Section 4704, R. S. Ho. 1939, provides:

"If any person shall make or ostab-
lish, or aid or assist in making or
establishing, eny lottery, gift enter-
prilse, pollcy or scheme of cdrawing

in the nature of a lottery as & busi-
ness or avocation in thls astate, or
shall advertise or makc public, or
cause to be advertised or mede public,
by means of any newspaper, pamphlet,
circular, or other written or printed
notice thereof, printed or circulated

in this state, any sueh lottery, sift
entorprise, policy or schene or draw-
ing in the nature of a lottery, whether
the same 1s vein; or is to be conducted,
held or drawn within or without this
state, .:.e shall be deemed guilty of a
felony, md, upon conviction, shall be
punished by ilmprisonment in the peniten-
tlary for not lcss than two nor more
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than five years, or by luprisonuent
in the county jail or workhouse for
not less than slx nor more ‘than
twelve months,"

A lottsry has been deflined by our courtis as every
scheme or device whereby anything of value 1s for a conslder-
ation allotted by chance. State v. Lmerson, 313 lio. 633, 1
S, We (2d) 109. The elouents of a lottery are (1) pfize,
(2) chance, and (3) conslderation. otate ex inf, chittrick
~ Attorney-Gencral v. Globe-temscrat Publishing Co., 110 5. Y.
(2d) 705. From the facts prsented in your request there 1s
nc¢ doubt but that the first two of these are present in the
scheme here involved, that 1s, prize and chance, The sole
guestion prssented is whether the third element, that is,
con. ideration, is present.

In regard to your first question,we bellieve that
all courts are 1in accord with the vieu thal a schewme that
features a chance drawing for pay patrons only, ls a lottery
even thouph the price or cost of the ciwance is completely
mer eu and concealed in the regular price of the goods. AS
was pointed out in Williaas on Lotteries, page 126:

"the courts look at the schene as a

whole and reasoir wlth respect to con- , |
sideration' that the price raeceived

from the customer is a consideration

for both the thi:g sold and the chance

In the drawing, or simply that a scheme

which uses prilze and chance to sncourage

sales contalns all the eolements of a

lottery even though the sale price is

not thersby increased."

- In support of this statement there are clted the iilssouri casecs
of State v. imerson, 318 Lio. 633 and State ex ;el. v. Hughes,
299 Mo. H29.

_ Schemes practically identical with that sst out in
your first question have been held lotteries in the following
cases; State v. Yowell, 170 lilnn. 239, 212 N. W, 169; Glover
v. iialloska, 238 lilch. 310 213 e W 107, beathefbtone Ve
Indepondent vervice utation Ass'n. (Tex.), 10 S. . (2d4) 1l24;
Chanber of Commerce v, Kieck, 128 Neb, lc, 857 N. V. 493;
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People v. iloom, 227 N. Y. S. 220 and dorket Pluibing and
Hoating Supply Co. v. Lpangenbirger, 112 i. J. L. 46, 169
A, 660,

"he courits, -howsver, have not been in accord 1ln
respect to thelr vliews sbout the facts presented in your
second question. While there is no doubt, ns polnted out
above, that where only those persons parilcipate who pur-
canse merchandise from the persons conducting the scheme,
that this constitutes = loitery, still, where a porson 1is
antitled to a ticket or chance fres and upon request, the
question of consideration then becomes mare difricult,

This type of gift enterprisc lobtery. appeared
first in the United States iIn 1838Y (Yellowstone Kit v.
state, 83 Ala. 196). <‘he schcue 1s usually conductied by
auvortising free partlcipaction whiehh is in fact, in most
cases, accompanled and restricted by cunditions that are
favorable Lo pay patrons aud unfavorapbic to non-pey patrons,
thereby Induecing many persons Lo vecouws pay patrons.

. Y
Viilliams In nis receunt work on Lotteries, says
(pa e 119):

"ihe trick 1lu suci schewmes lg to
assign nwavers without charge to pro-
spective pairons on the protense that
they roprescnt rey chances in a
drawing by lot or cuance and at the
same tlme surround the participation
with conditions and restrictions more
fegvorable to cash patrons than to non-
cash patrons thereby producing two .
classes of chances--the bare chances
which may be had without the payment
of money and the better chances whieh
cannot ¢ acqulred without the payment
of money "

The principel crse upon this "flexiole-sarticipation”
lottery is that of Wiliis v. Young, 1 K. B. 448, which was

decilded by the Court of King's “ench in 1907. 1In that case a
newspaper made a general dlstribution of numbered medals to
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the homos of the people tihwroughout London. EHach medal
carried 2 serial number. A drawing was had each week and
the winning numbers were publlished in a newspepsr. Liany
places were malntalned in London where porsons could read
the paper without having to buy a copy and winners were
glven several days in which to claim thelr prizes. The
Chief Justice in the close of the opinlion made the polinted
inculry as follows:s

“Looking at the whole of the eir-
cumstance of the case is 1t not
plain that the circulation of the
paper increased by reason of the
people petting these medals?"

The court held the scheme to be a lottery under
the theory that the opportunity to participate in the draw-
ings were pald for in the mass by the general body of the
purchasers of the paper even though wany individual partilc-
ipants did not purchase the paper.

, Thls rule 1s followed in the Federal Courts of
the united 3tates (Lentral States Thesatre Corp. v. Patz,
11 Fed. Supps. 566), the PostOffice bepartment (CGeorge
Viashington Law ueview, uay, 1936, p. 482) and in the
‘majority of the states (103 A. L. iie 870; 57 A. L« Re 424).

In State v. Mclwan, 120 5. We (2d4) 1098, this

rule was followed by our Supreme Court. The so-called
- "free number feature" of the sciwme was ecalled "the goat's
skin upon the hands of Jacob, Lt 1g there in en attempt
t¢ fool the law." Judge Viesatnues pointed out that:

"The test 1s whother that group

who did pay ror admission were
paying in part for the chance of

a prize. % 3% 5F 50 gb 4 S 2E o9 %o

It cannot alter the fact that the
operator may havs given free chances
to some without the purchasse of
tickets; even so, the lottery sci.eme
as to a gift enterprise was present
to all the rest, and this faect did
not prevent it from being a lottery."
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In view of what has been sald above we bulleve
:t is the ruls 1n lil:ssourl that a scieme which is a
lottery in all 1ts essentials, doss not lose its charac-
teristics ag such if some persons are glven free tickets
for the reason that the scuneme 1s a lottery as to the
great majority of those participating.

: >
[ - Gonclusion

It 1s, therefore, the opinion of this Department
-that a scheme wisreby patrons oi vusiness establishmonts
are ;lilven numbered chances with each purchase of merchandlse,
whici chances svery week are drawn iro. a receptacle, and
the persons whose nunbers are dravn recelve a prize, is a
lottery under the Constitution and statutes of Missourl, and
the fact that certaln persons are given free chances does

not in any way alter the umakeup of the scheme so as to make
the same not a lottery. ' '

<

Respectfully submitted,

ARTHUR ©'KuLrs
Assistant Attornsy-General

APPHOVED:

VANE Ce THURLO
(Acting) Attorney-General
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