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COUNTY fOURTS : 
PAYIV~N1' Ol•' JUDGM.l!.NTS : 

County court may be pompel led by 
mandamu s to issue warrants in payment 
of j uagments if money f or payment of 
s ame is available . 

February 10, 1940 

) 
F r LED 

Kr . mtr J . Gar ner, Deputy Clerk 
Circuit Court of Stoddard County 
Bloomfi ld, Missouri 

' Dear Silr : 

~
This ia in reply to yours of recent d~te where

in you equested an official opinion from thi~ depart
ment ba ed an the following atatementa 

•on January 12, 1940, I obtained a 
judgment 1n this Court, against 
Stoddard County, Miss ouri• for due 
and unpaid salary, as deputy Cir
cuit Cl erk, of Stoddard County, 
W. saouri salary having been earned 
in year 1935, in the sum of $249. 9ll 
together with interest. 1 

"I would appr eciate very muchbav
tng your opinion as to whether I 
would be entitled to and be able 
to obtain a warrant from Stoddt rd 
County, Mi s sour i , 1n the amoWlt of 
the judgment rendered by the Cir
cuit Court of Stoddard . County, Mis
sour i , 1n my favor, as aforesaid. 

uPlease l et me have your opinion 
on t h is soon. • 

~ 

I n~te in your let t er that the judgme~t which 
you hav' is based on the cla~ for salary for jt h e year 
1935. lour requeat does not indicate whether or not 
there ••• a balance carried over :from the yeeJ} 1939 
into 1940. However, your lett er indicates that the 
j udgment which you have was obtained on J anua-i 12, 1940,. 
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and we re a ssuming, for t he purpose of t his ~inion, 
t hat th s judgment is fi nal . 

County courts ar e onl y authorized to ssue 
warrants by virtue of t h e provisions of t he a a t ute 
and wi t liin t he constitutional limits . Seetio 12 of 
Articl e X of the Constituti on clea.r l y shows a t t he· 
framers~of that ar t icl e i ntended that t he cou t y 
operate on a cash basis . A l egisl ation to t h t ef• 
tect ha also b een passed. In Section 9867• ~. s . 
Mi s sour 1929, it is provided a s f ollows : 

nThe f ollowing named t axes Shall 
hereaft er be assessed, levied and 
colle cted in t he several counties 
in thi s state, .and only in t he 
menner , and not to exceed t h e 
r ates prescri bed by t he Constituti on 
and laws of t h i s s.t ate, viz .: The 
sta te t ax and the t ax necessary t o 
pay t he funded or bonded debt of 
the state , the funded or bonded 
debt of t he county , t he tax for 
currant county expenditures, t he 
taxes certified a s ne cessary by 
cities, incorporated t owns and vil-
l ages. and f or schools . "' · 

And in the case of St ate ex r el. Phil~ott, Col 
l ector lf Revenue , v . St. Louis- San Fr ancisco ~Y· Co ., 
247 s. • 182 , i t was held t hat t he t er m " cur~ent county 
expend! ures" me.ans the expendi t ures for t he ytear for 
whiCh t e t axes are levied. 

Under the County budget Act, Laws of Mi s souri 
1 933 • p~ge 340, and i n Section 5 t i. ereof , 1. d. 344, t he 
current expendltures of t he county are divide~ into f i ve 
classes This section provides as follows a 

nThe court shall show t h e ex t imated 
expenditures f or t he ye ar b :;· claaae~ 
as follows: · 

ftCl a s s 1: Care of paupers decl ared 
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by lawrul au t hori ty t o be insane 
(in state hospitals) . 

" Class 2 : Repair and upkeep or 
r eplacement of bridges on other 
t l:an state highways and not in any 
s pe cial road distr ict . List br idge • • 

" Class 5 : Expense or conduct ing cilcuit 
court and elect ion. not to include he 
salary of any officer or employee o 
a yearly salary nor deput y or a ssia -
ant of any kind whatever though on r
r egul er t ime. such shall be esti met ed 
for under class f our. Cl ass 5 shall 
include pay of jurors, wi t nesses if 
properly paid by t he count y, and 
other incidental court costa, pay of 
judges and clerks or elections and 
all other expense of elections Charge
able against t he county. This esti~ 
mate shal l not be l ess t han last pre
ceding even year i n even years and 
last preceding odd year i n odd number
ed years 

" Cl a s s 4 : 
and of fice 
separately 
l y 

Pay or salaries or ofri c~rs 
expense . Li st each orfipe 
and the deputy hire separate-

"( County cl erk shall prepare estimate 
tor the county court but h is failur e 
does not excuse the court) 

"Cl ass 5 : Contingent and emergency 
expense. n ot to exceed one- fift h of 
the tota l estimated revenue to be 
received. Purposes for whiCh t he 
court proposes t h e funds in this 
class shall be used &hall be shown. 

• class 6: Amount availabl e for all 
other expense s after all prior clas~ea 
have been provided for . No expense 
may be incurred in t his class until 
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all the prior classes have been 
provided for . No warrant may be 
issued f or any e · pense in class 6 
unless t here is an actual caSh 
bal ance 1n t he county treasury to 
pay all prior classes for t he entir~ 
current year and also any warrant 
issued on class s i x . No expense 
shall be allowed under class s ix 
if any warrant drawn will go to 
protest. Provided, however, i f 
necessary to pay claima arising 1n 
prior classes warrants may be drawn 
on anticipated funds in elass six 
and such warrants to pay prior elaa• 
claims shall be treated as part of 
such pr ior runds. Nor may any war
r ant be drawn or any obligation be 
incurred in ela t.. s six until all out+ 
standing lawtul war rants f or prior 
years shall have been pai d . The 
court shall show on the budget eati .j. 
mate t h e pu ... pose for which any funds 
anticipated as availabl e in this 
class ahal.l be used. " 

Class 6 of t h e foregoing section indioatea that 
outstai1ng warrants may be pa id out of that class. Of 
course, if a person has a judgment on an outs~anding 
warrant we think it would t ake t h e same clas ification. 
But the first f i ve classes of Section 51 supr • i nclude 
the exp naes w: ich are nece ssary to operat e t e county 
for each particul ar year and those are the current 
county .xpenditurea which are t aken i nto consideration 
when the county levy i s made under sai d Secti n 986? . 
If the county has outstanding obl igations , wh ch woul d 
not be ~lassed as current count y expenditu~ea t hen we 
think :tat t he lawmakers, under Secti on 9868, R. s. 
1lissou 1929, made provision for the payment of such 
claims n j udgments. This section provides a f ollows: 

"No other tax for any purpose Shall 
be assessed. l evied or collected, 
except under t he following 11mita
t1ons and condi t ions , viz.z The 
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prosecuting attorney or county a t
torney o~ any county, upon the 
r equest of t he county cour t o~ 
su ch county--which r equest ah all be 
of record with the proceedings of 
said cour t, and s u ch court being 
firat satis~i&d t hat there exiata 
a ne ce ssity ~or t he a s$easment, 
l evy and collection of other taxea 
than those enumerated and s pecifi ed 
1n th e preceding section--a 11 
pr esent a petition to the cir cuit 
court of h is county, or to the 
judge thereo~ in vacation, setting 
~ortb t he f a cta and specifyi ng the 
r eaaona why auch other tax or taxea 
should be assessed, levied and col
lectedJ and such circuit court or 
judge t hereof, upon being satisfied 
of t he necessity f or su ch other tax 
or taxes. and that the assessment, 
l e vy and collection t hereof will not1 
be in conflict wit h t he Constitutio~ 
and l aws of t h is state , shall make 
an order directed to t he county court 
of such county, COI!l!:anding such courit 
to have assessed, l evied and collect~ 
ed such other tax or t axes, and shal 
enfor ce su ch order by mandamus or 
otherwise. Such order , when s o gran ed, 
sha~l be a continuous order • and aha 1 
authorize the annual assessment, lev, 
and collection of such other tax or 
taxes f or t he purpose s in the order 
menti oned and s pecified, and until srch 
order be modified, se t a side and an
nulled by the circuit court or j~dge 
t hereof grant ing the same a Provided, 
t hat no such order shall be modifiedi 
set aside or annulled, ~eas it aha 1 
appear to the sa-tisfaction of su ch o r 
cui t court, or judge t hereof, that t e 
t axes so ordered t o · be assessed, lev ed 
and collected are not authorised by 
the Consti tution and lawa of thl s state, 
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of by 
f~regoi 
cour t a 
a levy. 

as 

or unless it shall appear to said 
circUi t cour t , or j udge t hereof, 
t hat the necessity f or such other 
tax or t axes , or any part t hereof 1 o 
longer exists . " 

We thi~ t hat your judgment eould be taken care 
neys derived fr om the levy authorized under the 
g section provided the county cour t , i r cuit 
d the pr osecuting attorney see fit to make such 

Section 121671 R. s . Missouri 1929• Pf Ovides 
sa 

"Whenever t here is a balance 1n an:y 
county treasury in this state to 
the credit of any special fund,. 
whicn is rio longer needed for the 
purpose for which it was raised, 
the count:y court may, by order of 
record, direct that said balance 
be transferr ed to the credit of t he l 
general r evenue fund of the county, 
or to such other fund as may, in 
their judgment. be i n need of suCh 
balance.• 

4Under this section, if at t he end of t he year 
a surp s should remain i n any one or mor e of t he . rund s 
listed a current county e%penditure funds , e county 
court , or t he purpose of paying a j udgment, [,bt trans
fer all of t hese funds to Cl ass 6 and pay you judgment 
from t t fund. Of cour se, the r ight to make such trans
fer wou d depend upon whether or not all warr nts issued 
for cur ent county expenditur es had been paid and all 
outata 1ng warrants which pr e- dat ed your jud ent had 
been pa d. 

CONCLUSION. 

I From the foregoing it ia the opinion f this 
depart~nt tha t t he county cour t may. at t he nd of 
the cur ent year. pay your judgment out of an balance 



Mr. Ermlr J. Garner ( 7 ) Febru~y 10, 1940 

whieh remains in county revenue provided all ola1ms 
aga i nst that fund have been pa id• and providing all 
warrant~ or judgments pre-dating the current Ylear and 
pre-dat~ng your judgment have been paid. 

We are further of t he opinion that udl~r Sec
tion 9s&e. R. s . Mis souri 1929• that the coun~~ court, 
proseeu~ ing attorney and circuit cour t would ~ author 
ized to !make a special levy 1 t he funds .t'rom whli ch may 
be used to pay this judgment providing the judgment 
is valid. 

Respecttull.y submitteJ,i 

TYR t.. W. !3URTON 
Assistant Attorney Gener al 

Al-'PROV ..... :qa 

W. J. BUiU{E 
( Acti ng ) Attorney General 

TWB sDA 


