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SUNDAY: ' 
SHERIFF: 

,... ····' -· • "!) 

WrJ.·t of~executions may be 'validly served on the 
' - ll d ItS d II first day of the week, common.ly ca e . un ay. 

EXECU'l'IONS t 

F l LED 
May 9, 1955 

/ 
HonQ~able Herbert Funke 
aounty Qoun$elor 
St. Lou1:a Gounty 
qourthouae 
·Olayton; · Wis so uri 

Dear 8:Lrt 

Rettrenoe !a made to ro..u- ~·q~••t to• an ortte1al 
op1n1on ot thta dctpsrtment.~ead#.ng as follow:st 

"Our Oountr Ccnmaslor, Ron, Be~be:Pt Funke, 
ho d.l~et$4 m.e to request ,-o~ ap1n1on on 
the Eollowtng tubje~tt 

~$$.11.ee t:b.e r•,p.eal of Seotton 907., .R.s. M~. 
1.939• ~7 -.ot ot th$ legtsl.atw.-e· round at 
Lava of'· Ml.&sotti:-1t 19$)1 page )$l• 1a 1 t 
pemlssible: tt.W tJ:te $hel'ttr t() S$1ze prop.. 
es-t,- tm4e-rc •••eutton! on a Sunday, when 
th.& Judp$td~ deb,Qr! ta a non·~••l4ent ·and 
comes blto t.b.e. CQunty w1tb a vuuable auto.• 
mobile each Iunday, or may .the $her1tt do 
so under any other ei~<.nmt3tan(Hrtst' 

"11ndf)r ~-eetlon• 476 .aso end $21. o5o R. s • 
Mo. l949t tb.fl Jherttrs: C$ll ap.,paHntly ea:e• 
cute a wr1 t ot attachment on Sunday under 
similar o t,eums:taneea. 

tt$•,ot1ons $63 .• 6<)0 t~QJ;lgh $6}.730, R.s. 
Mo ~· -·1 94 9, 4o not seem :to expl'$s-sly . bar 
p~,oeedtilgs unde:P an &Jt:ecut1on, on a 
.iUnd.ar. -

"We shall appreciate your advice 1n this 
matte:r. u 

Through a typographtcaJ. $ProP you have re:f'erre.d to 
the repeal or Section 907, RBr4o 1949, as having been 
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tt . .ff'*lcte4 .. ·· .. bY .~ aet ·t.~u.nd Laws. ot. M .. 1£l$Ot.W. 1,· A9li .• l _ at. pe.ge 
l6lJ tt 1.$· ·. t. o be .ob¥Je~ed that· the cox-re.crtr (friition to · 
the aet ls Laws of Missouri. ~ih:~, at _J?age )$). 

· · 'Onder the statutt mentionet, vt~. 1 8ectto11 9Q7, R~Mo 
l939t there wa• an outright px-ohibtttfl>n a~•ln,$t. tbfit sEtr• 
v!l$ -of prpqess. on th.e t1l'st dfij t>f ~h$· Wtek, .commQ~f 
called $unds.j, except tn ce:rta$ll sp$o$:tt•4. $J1Stsnoes. 
Rowev~r, upon.' tbe .. :rtE9peal ~t thl~ file~tio~., lt, of eourse, 
lost ita $t'.fe~ttvene$s an.Cl .no . sblill!,r peenactment now 
app•e.ra in the oUl'rent Hvlaed statu.'tee. 

' : ' . . ' 

w&, therefore, lllUBt look to gen~ral .p~in$1ples ~t 
law to de.termln$ the prC:lpriety of servt-e• ot a matt ~ 
execution on Su.nda:y. . 

TJ'ndel' the common law onlr a~ts of a. jlldio1al. nat\lre 
oould. not be performed on $un4a.r. 'l'hts Pl'inctple tltUil .. 
rEu.iogn1~ed by the St• Louis Qou.r"t o:r ·Appoals 1n the ease 
of Sa14 v. •. it~Qli'lbe;g, :report ... · $(.· J$ .. ·· Me .•. Ap:p. 43$, wherein 
we t1nd the fdlloWUlg langu.ag$1 1.c. 44lt 

"* * tr. on th• othex- hand, 1t the queatt.oti · 
is one t' be det;erm.11ied bf the common. law, 
there woUl.d be no· tllegallty in the se.le 
or 1aborJ because, whUfi the common 1aw 
d.e.clared that .!1! .itJ.<itoia~ fiCt gofd.·. be . 
+e~e.lli£ ~ertorm.ed D snaaR as ,n ·if 
ot~e:t' !G4~ 1t made no ~s1i~ ctfon'oe ween 
!lunai:v al'i · crthe~ da'Ys ot the · we:ek;. 2 · · 
Par.son.s·on Oonn~aets '7 Ed.), 1$?, note n, 
and. e.o. * * * 

( :ablpb.asts Q\U's • ) 

Th$ tnterd1ot!on ~t th.e. p.er.fot'manee . ot judicial acts 
on Sundar under the 'Oommon law has been ·o~r!ed into the 
statu.te·J.awot tl.l!s state throUgh the enactment ot Seotien 
476.2$0, llSMo 19491 which reads as tollowsc 

. - .. . 

ttNo court shall be open or tre.n.sact bus! ... 
ness on Sunday, unless :t.t be tor the pur"" 
:pose of receiving a verdict or d!acharg1ng 
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a j.U.rJJ and eveey ~djo\WntrJ.ettt (Jt a OOl;UJ'b 
on Se.tt!l.l'cla:y. shall al:w~s be. to •®1• . · o~hew 
dar tilan · Suti.(S.7, elteept · $\lC>h. adjo~tm,t:. . 
as may: . be J,'Jiade · · at1;~l' · · a ~ailS& .. h.a$ . lje$1',1 ~om
Diltt.e4 · to. e. julTJ bltt tb.l~l .S$fJt1on ~~1 

· not .· pr"vent . tliit a~el'cl~e · ~t ·.1m.~. j\U'$'*d1~·. 
· tton · ~t any ]ni8lat:ra:f7•' wn$n · t.t s~141· .. be 

· , ~ r .. necu.lseaey 1n J~lm.!nal o~s••• ·t.o . prelerve . 
th.'. peaoe or al'~ett tnt o.t:t•n4et-, nor sh$-l+ 

. tt p:r<i3Velit · tlie ist~u!ng ttnd se:l'Vloe .of . any · , 
att·aebm.ent tn .a tJaae . Wb.e" a d&btO.;r .is . abot.tt · · 

: .trau:dule~tl7 to. secrete. or P61;UoVe: hls effects." 

It1 theretor.e rEmJ.alM to . 'be dete$ln$d the na ttWe ·.of 
the acts involved ln tb.o · tJent•e ot a wr!t ot &x$cut1ono· 
It· determined to ~.~f a n·ju.cU.etal act" the sel'Vice thereof 
is !nte~ct~d. undet" the ·.statute; ·on the other b.and, it 
determtited to be a 11m1nist$X*!a1 act,u then it l.'I1B.Y be validly 
performed.. 

· A d<btlnition ot · the term ••m.tntsterlal actn ·appears 
in Sta:t$ ex rel. l;i''>lb:rs · v. ·w·1s~h,. repo:rtf:ui 124 S.W •· (2d.) 
6J6t f'l"'om whiob. we qu.ot.e; 1.c., 6)9•4bi .. 

u* * * A mitdste~ial act~ aa appl!e4 to a 
pu.bl~c· of'tio.e~, 1a an .. aot .Qr' ~li1llg .whicla 
l'll is t-equ:tred t•.p$r.to~·by dtrectiono:t 
legal a.u.t~orltr upoa·a. givenittate of facts 
belng shown to f.t:.d.st, :l.ii~gar$iless ot h.is own 
.~Pin. ~o~ e.e to t.he prc>p:t-1et7 or .. b!ipropr!.etf 
ot .q.O:Uig the. aet 1n the part1cul~· O$.$~ .. 
State ex rel•, Jones et al4!, 'V•· Ooo)t, 174 Mo. 
100, 1ll3; 1.19; 1201 7) s.w. 489." 

EXamination. ot the statutes appli.cabl~ to.the duties 
i,w.posed up¢n a sheriff in the serv'ie~ ot a writ ()f execu. .. 
t1on disclea~ tnem to tall within th.e .above quotEa-d de:f':t ... 
n1t1on cf ''min:tster!al acts." We, att~ supported in our 
reasoning 1n this ~e{fard·by tn.e·d&t'inttterns of the term 
ttmin1ster1al off'iear found Vol:., 21. Words & Phrases, 
Perm. B:d., 272, part1culai'l7 and as peeul.ia.rlt applicable 
to th.e matter now unde:tt cons14eration by the statement·of 
the court 1n Thomasson. v. ltenned.y S .o. 3. Rich. Eq •.. 440, 
to the effect that a she:ftiff is a ~inister!al o.fflcer · 
required to e~ecute the judgments of th• courts by levy, 
sale and appli()ation of the· prooeed.s aeQording to fixed 
rules. 8:1m1l.ar duties, of course, are imposed upon sheriffs 
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Honorable Berb.e:rt Funke: 

with reapeo~ to t~e serrv!e& of wrtts or exfteut1on .arul 
ti> ret\U'n bhereot under Missouri statute. 

:rn the preU!:tt~s, we are·. of. th.e opin'-on.. that a sb.eritt 
:tlla.Y val1dly $erve a ~tt ,~f ex.,out1.on on i}lle .t1r$t day •f 
the we~k, cOlntiJ.only reterred to as nsu.ndq. « . . ' .. .. ~ . . . . 

The toregotn§( optnion, wh:tch ! he!"eby app:rove, was 
prepa.Ped. by my assistant, WUl F. Berry, :rr. 

vJFB: da: irk 

JOHN M. DALfON 
Attorney General 


