
o:PICERS : Count-y 
du,;ies 
duties 

officer may be ousted t'or ~1 neglect ')t:' 
or failure to p3r sonally devote his time to 
of his office . 

F l LED 

3/ 
.donoro.blo .. tobort 11 . ::'rost 
rronocut.Lll; Ltl:.ornoy 
l'lo.ttsbur,; , diasouri 

Donr I:r . I•'ros t : 

Tho Attorno~,. Go'lor'll o.cknowlodgos 1"'oco1pt oi' your 
letter of \prll 2 , 1945 , in which you rJD.ko tho follocrinc; 
roquont for nn OJinion : 

11At tho roquo ~ t of tho ~ounty Court of 
Clinton ... ounty , I \70Ulcl liko tho oglnion 
of ~our offico on tho follo~in~ not of 
fa.cts . 

" Our County Cl or:c hos to.kcn onrol o;,-rnont 
r~ith a private concern and is n 'sont fror.t 
his of! leo for as lo~r; o.o tuo ··;ooks a.t 
a ti~o anu thon is only here for ono or 
tuo days a.t a. thte . Of co'.lrso I roo.lizo 
tha.t as lon~ no ho ho.o tit le to tno OJ.'flco 
ho ir ontitlod to bo paid but is tho fact 
tho. t ho does tnlco other onplo: ~·10nt nnd 
loaves tl!O runr..L"l r: of t .... o of fico in tho 
hands of a deputy , ouf.:::'iciont ·rounds 
for o.n acti on of ouotor . 11 

'1'ho oto.to .1ent of facts conto.inod in your lottor is 
Olltirol:, too "uriof for thio of::'ice to oa.l:c a doto::'alnation 
of whothor or not n su.!isniJlo cnno o~ ouotor oxtsts aco.ins t 
tho county c l erk . I 'or this ron:Jon only tho o.pp lica.blo law 
can be cited , loavinD to yon , \' it:1 your better 1:- owlod[;o of 
the facts , tho dotor .. t1not1on of \7hothor or not n ouJ.lissiblo 
cnac QJdsta . 

Section 12823, • .. rt:cle 3 , Ghnptor 8 3 , ~ . s . !.o . 1039 , 
ls a. conornl ncc1:.ion o~ tho otr'tute sto.tin~ cro·mds for tho 
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ro :oval of co nty , city, to\7n an~ tounshi n of:icors . This 
section a pplleo where thoro ic no spcciD-1-scction , o.ncl is 
as follo··:s: 

11 lu1y porso:1 oloc :od cr np:Join tod to o.ny 
CO''L'Ylt:-, cit:- , tm'r..'l r t0 .. ns ip o:'£' leo in 
t .:s otnte , Jxcopt suc:"l of:ic or~ no no.y 
oo ouoj cc t to rooovnl by L·1pe a chuont , 
\-::10 shall f ail personally to devote hio· 
t i t.., i;o t!1c _1erfor ItL."'lCO :>:' '.:;he d·.:tt:tos 
o: . ~o.~c:t of.:' ico , or \';lo s:ltlll bo cuilt:> 
of nn:, wil::.ful or frnaoulont violation 
or noc lvct or any official uuty, or ~ho 
shall :morln~ly or willfu l ly fail or 
ro.:'uso to do or pol'ford a.··r- ofi'ic i'J.l ac t 
o~" dut. ··f1lc:: by la'OJ it is :11 Lut: t o 
c...o Ol' ) 01•.:or.1 ,,1 t h roopcc t to tho o~wcu
tion or oni'o ... ·co·tont' of t~'1.o crh1"nal lnws 
o~' tJ.lO state , s w.ll t:'!orooy forfoi-: his 
off lee , anL. .""la:; be romc·Jccl t ' wrofro . .: i n 
t ; .ar.-lc_ ho ... "c lna.f tor n.rovidce . " 

Thi.. !:nc been t:1 . ln.r: for • . an-;-· yer>.rs a..."'ld v.!ldor tho 
Constit 'J.tioL recently adopted \llll ~c i~ ~- t·_ .. la.l'T until July 
1 , 1946, l.l!lloss ooo1e:• a .1ondou i.f : is i: c o!l!'llct ~itb. the 
no vr Constit' t',_ n . ~ection 2 of i:h~ ~c· .:-.lulo of tho Cons titution 
of 1945 providoo: 

"All la\"?S i n fo1•co nt t hn t:tno · or tho 
a.dontion of thlEJ Gonst itution t'nd con
s is to!"'. t thor ot'i .:.~.;:1 s: .o.ll ro :a.i:t L'l'l full 
~orco and e~ oct·until amo~ded or ro -
:;>onlcd by tho .::·onc~"a.l nc scmbly . ll lal7s 
inc ons ioton.t with. thls Consti tution , 
~~l0sc ~oonc~ roponlod or ~~ended to con
for~! lt 1 this Constitutio:. , s:1~ll r LO.in 
in full !' orco o.nd of!.' ... c t unt i l J uly 1 . 
19-1.-6 . tt 

. A cur'oful oxn.:.J.L!ntion of tho ne\7 Cons ti tutlon fo.i l s to 
rovonl nn~ ,;>rovlslo:. of it with ':!hic:1 this lm"T Ltir;ht con:lict . 
In f _ct, -.~octi on ~ o~ Articl~ VII, o.J.t~1.or izos pro·:is 1.D..i.J. to bo 
aade for t.1~ removal f' r o:--1 off ice o~ o:'ficors not subjec t to 
i mpoaciLnont . Said secti on provi des as follows: 

11.Exco ) t as n: ovlded i n this Consti t 1tlon , 
nll offi.cors not subject to irlpoac:mont 



.llon . nobert :r . _ rost - 3- April 11 , 1945 

shall be subject to removal .fro1 office 
in t"le nnnnor n.."'ld ~or the causes pro
~,-idod by lau . " 

.:>o that Section 12828, supra , n i ::;ht \·Tell stand r•ithout a·~1ond
.1ont . 

J.ttontior.. io a. i:::-octed t0 one clause of vection 12828 , 
s ...lp!'a , that >:l'lich provides for tl10 .r>a..,ovnl f ro;n off ice of an 
off ice r who fails to personnll; devote hls tir:1o to tho p-::Jr
f'or.nance 01 thv dut ies of "~-lie office . This clauso fol l o•:!s 
...>OC t ion 1 8 of 1\rticlo II o1' t!1o Constitution o~ 18'75 , and 
t~1e Suprc•ne Uour t i n tho case of State ox i nf . ... cKittrick v . 
' ils on , lGG S . ' • ( ,d) -199 , l . c . 502 , 350 I o . ~86 , points 
out that this soctlon o: t~o vonstitution \res intended to 
p r event " far:.linG out" tho dut ies o~ an o..'."fico to another for 
t~1o c onvonlonco a!ld ::>rofi t of the off icer . ·.~.'hir; c ase furthe r 
i?Oints out tha.t a i'ailu:~e by an officer to devote h i !:; tine 
to t ho porfor.r.Ia.."l.co of tho c ut i es o:: ;1.is office <'!lay be excusable . 

In t ;.lo c aso of ~)tate v . 1-E~.:;or , 250 • o . 338 , an action 
to oust a sheriff for neGlec t o~ duty ana fo.ilu:~e to devote 
his ti::1o to tho porforman~o oi' hi~ dutios , tho Supre•1o Court 
pointed o~t that a wl l l f ul fnilu-'o to , .. rf or .1 tho duties or 
to porsonall~ dov oto l1is ti :'lO to t ;1e porfor . .1o.nce of tho d'..ltios 
of his off ice, o!u1ll constlt .to s rounds f'o!' rc!:.10va 1 . 

If, ..m<lor tho p::>ovis ions of t: .. o forL.lOr c onstitution , a 
willful failure . of an o-:::: leer to :personal l y covoto ~is time to 
the porfo1•,..:.~mce of t:1.o dutl~s of his office, constit 1.ted [;rounds 
f or r onova.l , it follows tho.t tho sa n POuld 0c t ruo of the 
stat uto which mtlkes the san:o t~1ir..c; o. cc.uno fo:· rcnoval . 

, urthor in tLc ~a.cer cn.n c , supra. , t:'o vo~..:.rt cal led 
attcr:t ion to tho fr.ct that oven thouGh the ~utios '''ero ')!'ope rly 
perfor:l ..;d by a d eputy , thin crould not ox.cusc a. willft.l fa ilure 
on t~.!.o part of tho of_' i cor . . simllar 11oldinc is f -:.u'1l in 
~~ casA of Sta.to ox r ol . Tilley v . 3 l ovor , 113 o . Z02 , 20 
~ • .. • 788. 

I:r:.t t1.:e CtlC O of Al:r ::>sfiold l.ows v . Ozark County , 338 o . 
319 , 9~ ..... . \· . (2d) G03, tho Supronc CotTt L"'1 discussing the 
f a.iluro of an ofi'iccr to :~crforn a .. linis terial duty, usod the 
followi.~:l." lc.n~l.4a..::;o (1 . c . v22 , : ~ . c1i.;c.t io:n~: 
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''-~:· ·::· ·:} I f' o. public officer fail s to .ver 
forn ~nandatory minicteria.l dut i es , ho 
may be conp.:;llcd to de so by !!lands=u::J . 
If ho •·.oo cuilt-; of any •.·illful or f!•a.ud
ulent violation or ne1lect of any o!f i c ial 
duty ' he may ·Je ro:!'.lovod fro 1 office by 
the ue thod provided in Sections 11202-
11209 , Revised Statutes 1929 . He would 
be subject to cri.-,inal prosec ution under 
Sections 3945- 3950 and 10187, .Ravisod 
Statutes 1929 . ~ * *" 

Your attention is also d irected· to t he cases of State 
ex inf . :rcKittrick v . ':ymore, 343 I:o . 98 , 119 s . ~·: . ( 2d) 941 ; 
~ tate ex inf . !lcKittric~-c v . Graves , 346 no . 990 , 144 s . I • ( 2d) 
91 and State ex i:n.f . !.:cKittrick v .Williams , 346 !:o. 1003 , 144 
::, . t • • . ( 2d ) '998 . 

The settled policy of tho State is t hat an officer 
may not bo deprived of hiz office except f or ro::Iissnoss in the 
porfor.nnnco -::>f tho duties of his offic e or for the conviction 
of a crime r:::.ich d() .onstrntos that he is tm\Jorthy to hol d 
o ··rice, and if an off icer has tho roqui.!'od qualifications ho 
c an only be removed fo~ ,isconduct connected ~i~~ the porfor~ance 
of the dutioc of t!H> o.:'.fice , except r!hen by statute some other 
trar..sBreDsio::.1 in :rrl['.do a.s cauno for removal . wtato ex rol . 
Attorney General v . Ca.ndorson , 200 :1o . 258 , 1 . c . 26 3 . 

Conc lusion 

From tho foregoinG tt is t ho c onc l us ion of this depart
ment tho.t in a. ccwc not covorod by a specific statute , a. county 
officer ~:; •be ronovod f r o .. office for willful nce;loct of his 
duties or for willful fallu.re to personally devote his time to 
the perfor mance of his off icial duties . However , as previously 
?Ointod out , t~o state~ent o~ facts in your letter 1 ~ entirel y 
too ~ricf for us to deter:cino \"rhethor or not n nubni ss ible case 
e x ists a.c:;nin:;t the Coun.ty Cl erk of Clinton County . 

APPROVED: 

. O.T ! F.G 

J . .L~ . 1fAYLOR 
Attorne~ General 

Hos pectfully subnitted , 

I • o. J ·.cKSou 
Assistru1t Attorney Goncral 


