
j 
' 

1 

COltNTY TREASURER - OFF'ICERS -
BOr:DS : County court can refuse to accept a surety bond 

from a county treas Jrer . 

---------

..LIOVOmber 17 1 1942 

FIL ED 

.L!o:c • hobE.rt i • 1 rost 
Prosecut ._g httorrey 
Clir:ton vounty 
Plattsbur r , issouri 

3 / 
Dear uir: 

. e ~rein rcceiot of your r~qub st for ar o Irion , 
dated .l\OVember 13, 19~:.2 , which reed s o.s folloY!s: 

" " ill you plea ~ e .:ive me your opinion 
regarding u~ction 3238 hevised utatutos 
1939 as r egards tre liability of a Goun
ty to aoprove a surety bond for a ~ounty 
l r easur er . As I r ead tl ... e sec tior. , the 
county court nas a right to refu se to 
COi ~ent t o the f111 ne ot a surety bond . 
lh~ reasur er of our county has a l ways 
gi ven a surety bon~ and it has always 
been aporoved . 1he question now arises 
that if tl.e court a proves the bond , will 
t hey rot be liable for tLe cost t tcrcof . 
And secortd, can tney reL'use to a{'lprov~ 

the bond even tno1~h t he y will ha~e to 
pay the cost t hereof . " 

Under Section 13795 R. ~ . ~insouri , 1939 , t~e 
county tre~surer must ent er irto a bond to the county , 
within ton ~&jS aft~r his ~ lecti~r. , or appoint or t . 

Sectlon .13795 , supra , r eads as fo l lows: 
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" 'l'he per son elected or appointed 
county treasu r e r- under the pr ovis ions 
of this article shall , withi n ten ~ays 
after his e l e c t!o t or appoint ment a s 
such, enter iLto bord t o the county 
in a sum not less tl:..an twer t y thousand 
dol l ars , to bo 1iAed by the county 
cou r t , ~d witt such sureties , r esiden t 
l andholders of the county, as shall be 
approved b~ sucl cour t , condit ioned for 
t he faithful performance of the dutius 
of b i s offi ce . " 

~ 

1his sect i on a~pears in the reenacted Laws of 
1937 , pa .. : e 424 . Under tL!s s e ction tl'J.e sureti e s are r esi
dent l andholders of t r e county . 

Section 3238 R. s. .lssouri , 1939 , partiall y 
r eads as f ollows: 

n\•henever any of fi cer :: ~- ~- of any 
count y of thl.s state , * -::- ~- shall 
be r equi red by law of this st&te , 
* * * t o eLt er into any offi c i al 
bord , or other bord , he may e lect , 
with the consE:>nt and a:;"'ryr oval of 
the ~ovcrnine boQy of such ~ ~ * 
county , * * ~ enter i nto a sur e t y 
bond , -;. -~ -:: with a sur e t y compa ny 
~~ -;:- ::- a .. t ho r ized t o do busL ess in 
the s tate of 1.issouri and t he cos t 
of evory such s·.,trety tond shall b a 
paid by the public body protected 
thereby. " 

~his section wa s fi r s t enacted i n Laws of 1937 , 
pa e 190 , s ect ion 1 . 
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hoth of tle above sectio~s appear ir the ~a~s of 
~i~souri , 1937, ~ection 13795 , s4rr~ , Lein6 a reeract
ment and ~ection 3232, s~nra , eirg tl.c first enact,ent 
of that law. ~hese sectivLS ~ ncar i L the Laws of 
Missouri , 1937, th~ re!orc , botr sectio~s shoala be read 
togt; ther . 

' here tw~ acts relat ir t o tbe sa~e subject Natter 
are passed at t\.e seT6 sessior of t:tt: le islature, they 
are i n para meteria , aLC , t o arriv£ et t he true legi s 
l ati vc ir t ent they 1'Jnls t 'te construed toeet her . (Lull 
v . .. c.umann , 131 s . .. . (2d) 721 . ) 

under Section 13795 , supra , it is ~a.nc..atory that 
the county treasurer i ve a bold ir. a certal:r ar1ount , 
and with cert&ir sureties, and , under ~ectio ~ 323P , supr a , 
the alt t.. r native to .... ection 13795 , i uura , is t l at tl e county 
treas.lrer may elect not to .... ive t he bond as S t;t out under 
~ection 13795 , sapra , on~ Lay , with tte consert and ap
proval of tne coun ty court , enter i~to a surety bond . 
' .. hen the county court corsents to , and ap orove s of , the 
gi v1n0 of such & bo! d bJ tt..e cOtlt. t:y trt-o.surer , 1 t is 
mar.: Cis.tory trat they ney U.e co!'\ts of tl c pr er=lur1e for 
the bono . lL r ~;. adinG bect ion 323P , s upra , it is very 
noticeabl e that it sets out tl.e e l ectior of t he county 
treasurer to ~ive a sure ty tend , &nd th~ consent and 
a nproval of tte ~overnir~ bocy ~tjch in tria cese is 
t he county court , and further says: 

" * * * and t he cost of e ver~ such 
sure t-y bore shall be pa1Cl b t~e Pub
lic bocy protected thereby . ~ (uLcer 
scoring curs . ) 

ln other \··ord s , t he county court shall pay the costs of 
evt-r y suet. surety bone , •where tl e county trea~urer elects 
to ive sue~ o. bond, and t:e county cour t cor.serts to , 
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and approves the givin6 o1· suc.b. a bone.. . 'l'hat t he county 
court is liab l e for t he costs was held in t he case of 
Motl ey et al v . val l away Gounty, 149 ~ . ' • (2d) 875 , 
1. c . 8 77 , wher e t he court said : 

" -!:: * * '-'.'he Leg islc.ture , no doubt 
taking ro tice of the resu l ts of 
some of t hose during recent de
pre ssion period s , consi dered tha t 
surety company bonds coul d bive 
better protection to publ ic funds 
i n the cu stody of public officers . 
1 t , therefjore , author i zed such a 
bond for c.ounty officers if the 
officer elected to furnish it and 
the county cm·1rt approved it . I t 
a lso recognized t hat to require an 
officer to pay t he premiums t h ere 
for wou l d have the effec t of reduc~ 
ing his actual net compen sation. bo 
when consent and approval for the 
officer to purchase su ch a bond at 
public expense was given in advance 
by ' the public body pr otected , ' * * 
.;z. -:: ·~· -~ -u- -~- ~: ~- . " l Unclerscoring ours . ) 

Under the above holding , it is necessary that the consent 
and approva l for t he off i certo p~rer~se such a bad must 
be g iven by the c ounty court in advance of the giving of 
such bond . lhe wording of ~action 3238 , supr&, is very 
plain and unambiguous . 'i'he primar·~ rule of corJstruction 
is to ascertairl tl.e laTliilak~:-rs ' intent from the v;or ds used, 
if possib l e , and to put on the l angua ue of tle legislature , 
honestl y and faithfully,· its plain and ratL .. nal meaning, 
and to-promote its object , and the :manifest purpose of 
the statu t'e . ( Artophone Corpor ation v . Coal e, 133 :;, • . •• 
( 2d) 343 . ) 
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'l'he main question i · your r oouest is 'lth ti t her or 
not tr_e cour t is liable for t l" e cost of t :re surety bond 
where it approves the bond . 7~e bond could not b~ ~iven 
unless t he county tr~asurer elected to rive such a bond 
and t he conr1t y court consented to t he acceotance of i t . 

Your second questior ir your r equest is = ~an they 
r efu se to appr ove t he bond even thoj gh they wi ll have to 
pay the cost thereof? As stated before , su t h a bond 
car not be ~1ven unless t h e county t r easurer elects to 
g ive such a bord , and tre county court consents to and 
aoprove s of , the s iving of such a ' bond . 

Cv~. CLL ~l0t-. 

It is , t herefore , t le o o1n1on of t l is departmer.t 
that if tr e county treasurer elects to &lve a surety 
b ona , as set out i n vect lon 3238 ; supra , instead of a 
pr oper t y bond , as s Et out in ~ect ~on 13795 , supra , and 
the county court con sents to , and epproves of , t he g iving 
of such a bond , ther· tre county is l iable 1 or t 11e premi ums 
on such a bond . 

It is furth e r the opinion o! t h is depart er t t hat the 
county court can r efuse to consent and approve to t h e g iv
ing of a sur e t y bond by t he county treasurer, and, in that 
event , such a bond cannot be giv~n by t h e county t r easurer, 
and it follows , that tl:e county would not be l i abl e on 
any pr emi um on such a bond , for t he r eason tl~t the county 
treasurer shoul d g ive a oe rsonal property bond as se t out 
in ~ectlon 13795 , supra . 

Respectfully submi t t ed 

~i . J . LURKE 
Assistant ~ttorr ey Gen eral 

APdtO\.E.D : 

R0Y :1c 1Cl.'£THICK 
Attor ney General of - issouri 


