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GA11E AND F I SH DEP A..'RT!!.ENT : Ri0ht to prosecute for 

possession of mor e than 
twent y-f ive game f i sh . 

I 1 

Karch 1 'l, 1933 

FILED 

:::s / 
C>' 

L-------- ;.::., 

)fr . John H. Ros.., 
Oomm1as1onez Game and Fi sh Departmen~ 
Jefferson Qtty, . Htseouri 

Dear Kr . Rosa: 

This Department acknowl edges r eceipt ot your le~ter 
dated 1 arch e, 1933, as follows a 

•I m sh Y" U woul d nl eaee giv-e me your inter-
pret ation of t hat part of ~eet1on 8?.75, H. s . iasouri, 
1929 , which r eads as follows: 

•••••so person shall take, capture or kill.•h~n 
t aken from the waters of ~his state, 1n any 
one da.y, more than twenty rock bass (goggle­
eye), t en base of all other speci e, ten trout, 
fifteen crappi e , five jack salmon or pite , 
f1f~een white perch, ten channel oat, or a 
total of t wenty-five gaae fiah, the possession 
of more thaa the nuaber of the fiah herein 
ata~ed shall be pr1•a faole e•ideace of the 
.tola~io~ of t his section. ••••• 

I deelre your opinion as t o just what i s the 
posseee10Jl llllit OD game f18ll. 

Plea•• 1Dfom me in your opinUJJl whether or 
not & person, who h&s in his poseeaaion for~y-five 
crappie and who furnishes affid.avi t that he haa 
been f iebing for a period of three or more days , 
1e guilty of Tiolat1ag this aeotioD of the l aw. • 

Section 8224 ReTised Statutea Uieaour1. 1929, declares 
that the ownereblp of fish not held by pr1T&te ownerahip i s in t he 
State of iseour1 and that no fish shall be caught or t aken in any 
aanner, at any t1ae, or had in poeeesa1oa except the person so 
catching and takiDg saae in poeee•s1oa shall consent t1 tle of such 
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fish be and rema.in in the State of Missouri, f or the purpose of 
~egulating and controlling the use and disposition of same aft~r 
thf' same are caught or t aken. 'l'he section f:urther providing tba~ 
the catchi ng or t~king of f ish at any t i me or lD any manner, shall 
be deemed a consent of the person taking or catching aame that 
the title to the fish sha ll be and r emain in the Stat~, for the 
purpose of regulating the use and disposition of same and the 
possession thereof shall be consent to such title in the State . 

Section 8247 proh•bits the poss e&sioa by any per•aa 
o·f fish during the closed season tller eon prescribed by law and 
making such pesseasioa a misdemeanor . 

Section 8248 provides it shall be unlawf ul f or any 
persoa after t he passage of t he s ection, to fish in this et ate 
Yithout f irst obt aining a license permit~1ng him or her to do so 
and such license shall aut hori ze the per son named thereon to fisb 
during the ca1endar yea.r of 1 ~a issue and subJect. ~o the regula1.1ou 
and rest rictions a.s provided by law. Fishing 'in privately owned 
lakes or pend& wher e a f ee is charged !or t he privilege of f ishing• 
ls exempted and likeT;i ee certe.ln exemptions are made i n Section 8254. 

Sections 8249 t o : ection 8253 , incl us ive, cover the 
appltoatt o~ for and issuance of licenses to non residents o! the State. 

Secti on 8354 provides f or the issuance of county and 
stat e fishing license~ . Oounty resident licenses shall entitle the 
holder to ! i sb. in the county vher e1.n sut;~ license i s issued and a.lao 
in any county adjoining the i ssuing county . Stat e resident l icensee 
entit l e the holders thereof to f ish 1-n all counties in the State of 
Jl.1ssour1. Any person who has been & b.ona fide resident of this state 
for Si% mo•ths l aet past may secure a license for himsel f or herself• 
by filing an affldaYit with the county clerk or the license colleeto~ 
of the City of St. Louis, ma.kiag certain sta.t eraent s anu g1 111~ certala 
inform&tioA, whereupon a license to f i sh i n t he county wher~ the 
applicaot resid .. and any county adJoining the same~ ahall b e issued• 
1t being pr&vlded that the llection shall not apply to oners and 
tenants of farm l ands used excl usiTely toz agricultural nurposes an4 
members of t heir famili es under the age of twenty-o~e years who 
are entitled to fish on their own and leased lands without obtainiDg 
a license so te do~ it being further provided in the section that 
ao female or ~nor who are resident citisens of thia atate shall be 
requ1re4 to take out a :fishiag ltoenae and it 1>e1Dg further prov1de4 
that no pe:t'aon shall be re-qulzed to take out a fiehiag license to fiall 
in the wate% in the boundaries of the county t n which he r es1dea. 
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1 t being further proTided that the aecti on shall not be eo coll8true4 
aa to permit a peracm to flab in any oouaty other th8ll that in whi~ 
he reeidea without f1rat takiDg out fiahtDg license. 

Section 8257 requires eYery peraoD hold1Dg a fiahiBg 
liceDae in thia eta~• to present the aaae for 1aapectioa by the 
flab aDd gaae coiiJDiaaioller or any of hi a deputiea or any sheriff, 
aazahal or ooaetable. m&k1ag a refusal so to do . a misdemeanor. 

Seotioa 8258 proTidea a penalty for f1ah1~ ill tbia 
atate without at the ttme being in posaeasioD of a license duly 
iaaued to such person and covering the period of time in whlcb 
such f1ah1Dg 1a doae . 

You haYe correctly aet out in your letter the aaterial 
put so far as your i1lqu1ry is concerned, of Sectioa 82?5 ReT1ae4 
Statute• Kiaaouri• 1929. 

Section 8224 f1rat quoted from ia onl.y declaratory 
of the coamon law as to the ownership of fish in the waters of the 
atate. The ownership being 1n the State, the right to flab becaaea 
a pr1~1lege which the State may withhold from ita oitlaena or gr .. t 
upoa auc~ te~ and coaditioaa aa to the State, actlag through ita 
Legisla~e. u.y •e• proper and wise ill the proteot1on of the wild 
life of the state. That the Legislature baa UDdezt&ten to do, so 
far aa fisll are coacerne4 by aeus of seotioaa of the aututea 
&boTe referJred to 1a ~h1• op1aioa. 

The protect141l ord1aar1ly afforded by the Oonatltntioa 
of the State aga1aat uareaaoaable ae&roh and aeizure, as well as that 
a defeDdaat in a or1al1l&l cue 1s entitled to be oonfro•ted with the 
witneaaea against bia, do not apply in the eaforo .. eat of ~he lawe, 
rule• a.nd regulatioaa nth reference to the proteotioa of blrda• 
flall aad game. In other word•• upon the aoceptaJlce of a license 
froa the State to t ake &Jid keep i t a property the licenne agnes to 
beooae ameaable to the rule• and regulatioaa l aid down by the State. 
Without 1aTeat1gat1oa it would ordiJlarily occur to one with 
knowledge of the Ooutitutioa of the State and rules of eTidnce, 
that that part of Sect ion 8275 making the poaae•eion of flab prl .. 
racle eYidence of the ~olation of the Seoti oD would Tiolat• the 
eoaat1tut1oaal rlgllta of the defendallt in that he ia in a war 
produc1Dg erideace against hiaself and say be ill a way convicted 
1f1 thout beiDg coaf:rollted 1'1 th the Y1 tnessea against bia. How eYer • 
if the peraoa beiDg prosecuted i a the holder of a license issued 
by the State and we aa~e you refer ~ that character of case 
ln J'OUZ lettez, then tnlcll ooastitutioaal privileges baYe been waiTed 
by the aooe~taace of the liceDae. ~e l aw of this State 1D 
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the above r egard i s s tated by the Supreme Court of llissouri, en bane, 
in State v. Benne~t , ?.88 s . W. 50, a nd on page 53. where the court 
quoted with a-pproval the following: 

1 Rights in private property must, to a reasonable 
extent, yield to the public welfare . The 
protection of game i s a public advantage, to which 
private interests may be made to yi eld to some 
extent. The Legislature may enact a reasonable 
regula tion t o pr event an easy evasion of the law 
and a defeat of its purpose t o proteot and preserve 
game , and in doing that it may make it unlawful, 
for any per s Qn to have in his possession the carcass 
Gf a deer , which does not have on 1 t the natual evtdeJloe 11 
of its sex, whether the de~r was a wild or a domest1cate4 
one, and the game and fiSh l aw of 1905 does that and 
i s valid in that respeetn. 

And further on the same page and on p~ 14 sa.id: 

1 The defendant cannot play fast and loose. that 
by accepting a hunter•s license and exercising 
the privilege under the restrictions and 
limitations of the statute , on e of wbich was hie 
duty to submit to the inspection and count of 
the quail in his possession by the game war den, 
he waived the constitutional rights invoked so 
faz aa anplicable to the facta in this case. 
tn Diaz v. United States , 323 u. S . 442, 452, 

32 S. Ct . 250, 252 (56 L. Zd . 500, Ann, Oas . l 9130,1138), 
1n considering the questioa of the righ~ of the 
&ccused to be confronted b y a wi tneas against him, 
the court sa.idt 

!he •iew that this right may be waived also 
.was recogniz~d b y this court in Reynolds v . United 
States, 98 u. S . 145, 148 , (25 L. Ed . 244), 
whexe teat1mony given on a first trial wae held 

1 admissible on a $eCond. even against a timely 
objection, because the witness was absent by the 
wrollgful ao.t of the ·ac cue eci. " 

Under Section 8275 any person entitled to fish may 
for instance catch ao root ba.ae and 5 jack salmon in one day .. 
or for inst&:aoe h.e is en:11 t-led \o ca\ch 15 wb1 te perch and 10 
channel cat i~ one day, but 1n no event can such person catoh more 
tb&D a total Of 35 game fish in any one day~ that is a person 
might ca tch 5 rock bass, 5 t?ou\, 5 crappie, 5 jack aalmon and 
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5 white perch. 

If a person is apprehended and has ia hia posseasioa 
aore ~baa 25 of ~he fish designated as game fish by SectiOll 82?5, tl 
then a charge ahould be filed against such person before an officer 
haTing jur1adio.t1on thereof and proof that euoh peraoa was 1a 
poaseasion of 25 game f ish at a time ce~tain is suffici ent eTid«nce 
upon which a conviction may be sustained. The defendant,howeYer. 
would have the right •o make proof that he did not catch all of 
the 25 ! lsh in one da.y, then it would become a queetion for *he 
j ury to paae on. - If the jury thought he did catch all tbe fieh 
on the aaae day th•y would find him guilty , if they did no~ ther 
would f ind hi• Bot guilty . 

UDder no circumstances should your Dep~ment accept 
such an affidavit as you refer t o in your letter, as that perm1ta 
the person in poaee•s1on of the fish without a hearing and without 
the State haviag a right to pr esent ita evidence, to acquit bi .. elf 
of any nongdo1tag. In such a case as you refer to ea affidavit 
should have been filed before a Justice of the Peace of the 
proper 41atr1c"• charging the person w1 th a violatiOJl of the law 
and the pereo• should haTe been arrested and brought into co~ 
and tried, but in 110 eTent should any deputy of yours or other 
officer have a right to pass upon the tu11 t or innocence of the 
pa.rly and uooll &n atfidan t furn1 shed by the person suspecte4 of 
v1olat1ag the law. 

In what we haYe thue tar said we have had 1n ~ind 
persona who were r equired to have and who were in poaseaaion of 
fishing 11cenaea, how~Yer . we do not want to be .ader.Sood aa 
i mplying t hat a person no~ required to procure a license to ~~s~ 
could Tiolate the provisions of Section 8375. 

.lPPROVED-: 

Attorney General. 

W'OB: LO 

Ver y truly yours. 

W. 0. BUFO!ID 
Assistant Attorney General • 


