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March 17, 1933

Mr. John H. Ross
Commissioner CGame and Fish Department
Jefferson gity, Missouri

Dear Xr. Ross:

This Department acknowledges receirt of your letter
dated Marech 8, 1933, as follows}

"I wish yon would nlease give me your inter-
pretation of that part of fection 8275, R. S. Missouri,
1929, which reeds as follows:

"*%2*§o person shall take, capture or kill,when
taken from the waters of this state, in any
one day, more than twenty rock bass (gogzle-
eye), tem bass of all other specile, tem trout,
fifteen crappie, five jack salmon or nike,
fifteen white perch, ten channel cat, or a
total of twenty-five game fish, the possession
of more tham the number of the fish herein
stated shall be prima facle evidence of the
violation of this seoction. ***e®

I desire your opinion as to just what is the
possession limit on game fish.

Please inform me in your opiniem whether or
not a person, who has in his possession forty-five
crapple and who furnishes affidavit that he has
been fishing for a period of three or more days‘
is guilty of violating this seetion of the law.

Section 8224 Revised Statutes liissouri, 1929, declares
that the ownership of fish not held by private ownership is in the
State of Missouri and that no fish shall be caught or taken in any
manner, at any time, or had in possession except the person so
catching and taking same in possession shall consent title of such
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fish be and remain in the State of Missouri, for the purpose of
regnlating and controlling ths use and disposition of same after
the same are caught or taken. The section further providing that
the catching or akin% of fish at any time or dn any manner, shall
be deemed a consent of the person taking or ecatching same that

the title to the fish shall be and remain in the State, for the
purpose of regulating the use and disposition of same and the
possession thereof shall be consent to such title in the State.

Section 8247 prohlkbits the possessiom by amy persom
of fish during the clesed scason thereon preseribed by law and
making such possession a misdemeanor.

Section 8248 provides i%* shall be unlawful for any
person after the passage of the section, to fish in this state
without firet obtaining a license permit‘ing him or her to do so
and such license shall authorize the person nemed thereon to fish
during the calendar year of ite issue and subject to the regulations
and restrictions as provided by law. Fishing privately owned
lakes or ponds where & fee is charged for the privilege of fishing,
is exempted and likewise cerfzin exemptions are made in Section 8254.

Sections 8249 to Seciiom 8383, inclusive, cover the
application for and iesuance of licenses %o non residenis of the State.

Section 8354 provides for the issuance of county aad
state fishing licenses. County resident licenses shall entitle the
holder $o fish in the county wherein such iicense is issued and alse
in any county adjoining the issuing county. State resident licenses
entitle the holders thereof to fish in all counties in the State of
¥issouri. Any person vho has been 3 bona fide resident of this state
for six momthe last past may secure a licemse for himself or herself,
by filing an affidavit with the county elerk or the licemse collector
of the City of S5t. Louls, making certain statements and giving certain
information, whereupon a license to fish in the county where the
applicant resides and any county adjoining the same, shall be issued,
it being provided that the section shall not apply to owners and
tenants of farm lande used exclusively for agricultural »urposes and
members of their families under the age of twenty-ome years who
are entitled to fish on their own and leased lands without obtaining
a license so to do, it being further provided in the section that
no female or minor who are resident citizens of this state shall be
required to take out a fishing license and it being further provided
that no person shall be required to take out a fishing license to fish
in the water in the boundaries of the county = in which he resides,
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it being further provided that the section shall not be so comstrued
as to permit a person to fish in any coumty other tham that in which
he resides without first taking out fishing licemnse.

Section 8357 requires every person holding a fishing
license in this state to present the same for imspection by the
fish and game commissioner or any of his deputies or any sheriff,
marshal or comstable, making a refusal so to do . =2 misdemeanor.

Section 8258 provides a pemalty for fishing in this
state without at the time being in possession of a license duly
issued to such persom and covering the period of time in which
such fishing is dome.

You have correctly set out im your letter the material
part so far as your imguiry is concerned, of Section 8275 Revised
Statutes Missouri, 1929.

Section 8234 first quoted from is only declaratory
of the common law as to the owmership of fish in the waters of the
gtate. The ownership being in the State, the right to fish becomes
a privilege which the State may withhold from its citizens or grant
upon such terms and comnditioms as to the State, actimg through its
Legislature, may seem proper and wise in the protection of the wild
life of the state. That the Legislature has undertakea to do, se
far as fish are concerned by means of seotions of the statutes
above referred to im this opiniom.

The protection ordimarily afforded by the Comnstitutiom
of the State against umreasonable search and seizure, as well as that
a defendant in a eriminal case is entitled to be confromted with the
witnesses against him, do not apply in the enforcement of the laws,
rules and regulations with referemce to the protection of birds,
fish and game. In other words, upon the acceptance of a license
from the State to take and keep its preoperty the licemsee agrees %o
become amenable to the rules and regulations laid down by the State.
Without imvestigation it would ordimarily occur to one with
knowledge of the Comstitution of the State and rules of evidenmce,
that that part of Section 8275 making the possession of fish prima
facie evidence of the viclation of the Sectiom would violate the
constitutional rights of the defendant in that he is in a way
producing evidence against himself and may be in a way convicted
without being comfromted with the witnesses against him. However,
if the persom being prosecuted is the holder of a license issued
by the State and we assume you refer to that character of case
in your letter, them such comstitutiomal privileges have been waived
by the acceptance of the licenmse. The law of this State in
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the above regard is stated by the Supreme Court of Missouri, em bame,
in State v. Bennett, 288 8. W. 50, and on page 53, where the court
quoted with approval the following:

"Rights in private property must, to a reasonable

extent, yield to the public welfare. The

protection of game is a public advantage, to which
private interests may be made %o yield to some

extent. The Legislature may enact a reasonable
regulation to prevent an easy evasion of the law

and a defeat of its purpose $6 proteot and preserve

game, and in doing that it may meke it unlawful,

for any person to have in his possession the carcass

of & deer, which does not have on it the mnatursl evidemces
of its sex, whether the deer was a wild or a domesticated
one, and the game and fish law of 1905 does that and

is valid in that respect®'.

And further on the same page and on page 84 said:

*“The defendant cannot play fast and loose, that
by accepting a hunter's license and exercising
the privilege under the restrictions and
limitations of the statute, one of which was his
duty to submit to the imspection and count of
the guail in his possession by the game warden,
he waived the constitutiomal rights invoked so
far as applicable to the facts in this case.

In Diez v. United States, 323 U. S. 443, 4523,
32 8.0t.250, 252 (66 L.=d.500,4nn,Cas.1913C,1138),
in considering the gquestion of the right of the
accused to be confronted by a witness against him,
the court sald:

The view that this right may be waived also
was recognized by this court in Reynolds v.United
S8tates, 98 U. 5. 145, 148, (35 L.%d.244),

. where testimony given omn a first trial was held
admissible on a second, even against a timely
objection, because the witness was absent by the
wrongful act of the accused.”

Under Section 8375 any person entitled to fish may
for instance catch 20 rock bass and 5 jack salmon in one day
or for instamce he is emtitled to catch 15 white perch and 10
channel cat in one day, but in no event can such persoam catch more
than a total of 35 game fish in any one day, that is a persom
might catch 5 rock bass, & trout, 5 crappie, 5 jack salmon and
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5 white perch.

If a person is apprehended and has im his possession
more than 35 of the fish designated as game fish by Section 8275, &
then a charge should be filed against such person before am officer
having jurisdiction thereof and proof that such persom was in
possession of 35 game fish at a time certain is sufficient evidence
upon which a conviction may he sustained. The defendant, however,
would have the right to make proof that he did mot catch ail of
the 25 fish in one day, them it would become a question for the
jury to pass om. - If the jury thought he did catch all the fish
on the same day they would find him guilty, if they did not they
would find him mot guilty.

Under no circumstances should your Department aceept
such an affidavit as you refer to in your letter, as that permits
the person in possession of the fish without a hearing and without
the State having a right to present its evidence, t0o acquit himself
of any wrongdoing. In such a case as you refer to am affidavit
should have been filed before a Justice of the Peace of the
proper district, charging the person with a2 violation of the law
and the persom should have been arrested and brought into court
and tried, but in no event should any ty of yours or other
officer have a right to pass upon the gu 1t or innocence of the
party and upon an affidavit furnish y the person suspected of
violating the law. )

In what we have thus far said we have had in mind
persons who were required to have and who were in possession of
fishing licenses, however, we do not want to be mnderstood as
implying that a person not required to procure a licemse fo fish
could violate the provisions of Seetion 8375.

VYery truly yours,

W. C. BUFORD
Assistant Attorney General.

APPROVED:

Attorney General.
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