
GAME L~D FIS~ - Per sons or corporations using , owning or buil di ng 
a dam l~ a r 1ver, cr eek or stream are required to operate fi sh 
hatcher1es when all requir ements of Sec . 8279 ar e r easonable . ~ 

I 

J anuary 16 , 1933. 

-
Hon . John H. Ross, Oo~iss ioner, 
Fi sh & Gru1e Department, 
J effer s.)n City , lli ssouri . 

Dear Sir: 

Thi s off ice acknouledges r eceipt of your l etter dated 
J anuary 11 , 1933 i n which you state and make i nquiry ao f ollows : 

' "Sect i on 8~79 , Laws of Ui ssouri, 1931, page 228- 9, 
r eads as fol lows: 

•It shall be the duty of any 
person, fi r m or corporation, owning , or u s i ng any 
dam exist i ng, or which ~Y hereafter be constructed 
across a ny r iver , stream, or creek in t hi s s t a te, t o 
erect or cause t o be er ect ed and maint ~ ined i n connec­
tion t her ewith a durable and efficient f i shway , or 
such o t her device as t he ~~,e and fi sh commi ssi oner ~Y 
deem necessary t o enabl e the fi sh t o have free pas sage 
u~ and donn said vat ers ~t all times . Such f i shway or 
device shall be of such ki nd and shal l be nl aced, oper a ted 
and nai nta ined in such ~anner as wi ll oeet wi t h the au­
pr oval of t he ga1e and fi sh co~issioner . Uhenever in 
t he opi nion of t he 3ace and fi sh co~issioner t he hei ght 
or cha.r acter of t he dam :>r t he conditi on of t he river or 
s tream, IJakes t he i nst allation of such l adders or devices , 
t her eon impr~ct ical or unneces sary , he i s aut hori zed t o 
r equir e t he e s t abl i shment and mai ntenance of a f i sh 
h~ tchery by such per~on , f iro or cor~orat ion usi ng sa i d 
dam, for t he puruos e of st ockin~ the uater s above and 
below such dam. The fish and gaf'te commi ssi on may , a t 
any t i~e , t ake f ish from sai d hatchery for di s t r i but i on 
t o t he ryubl i c wat er s of t he s t a t e . Such hatchery t o be 
opera t ed under t he supervision ~f the ~ame ana fi sh coo­
uisci 'ner. Any pe r son who shall vi olate any ,rovisi ~n 
of thi s secti )n , or who sh 11 ref use t o establish and 
. . a i ntain a f i sh hatchery i n l i eu of establ i shi ng a f i sh­
way , ~hen re ,ues ted t o do s~ by t he gawe and !ish conmis­
sion s~ll be dee ed L~lty of a misde 1eanor and fined 
not less t han 100 nor LIOre than ~300 f or e"l ch t hirty 
days t hat such per son or cor poration shall refuse t o 
o \ 1 )l y with such rder . • 

_,_ 
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(Hon. J ohn H. Ross , Commissi oner) 

Pleaoe give me your official opinion as t o whether 
or not t his section of the la~ would require the 
person , fir 1 or corporati :>n using a dam where a fish 
hatchery i s r equired t o be cons tructed in lieu of a 
fi sh ladder, t o operate sai d fish hatchery a t his own 
expense, but under t he supervision of t he ga..te and 
f i sh comoi ssi oner . I n other wor ds , whether the word 
1cainta in1 as used in said section implies t he word 
"oper ation• ' . 

In reachin ~ a conclusion as t o the meaning of the above sec­
tion and t he intention of the l aw makers in enacting same, as vell 
as t he scope and effect of t he section, we quote SOI'le of t he cardinal 
principles t o be applied t o statutory construction . In 

Sta te ex i nf . vs. Railroad, a38 Mo . 605 

the Supreme Court of t he State of Kissouri with reference t o t he con­
struction of t he statute thereunder consider ation at page 614 of t he 
opinion, said: 

•As ue have already sugggoted, an i mportant elernen~ 
in t he construction of this and other statutes is 
t he consideration of t he conditions t o which it is 
t o be applied, and which its r emedial provi s i ons are 
designed t o correct.• 

The Supre~e C>urt of t his state in 

Spicer vs . Spicer, 249 Yo . 582 

at page 599 further decla red: 

case of 

' Whenever consistent with r eason, t hat construction 
vhich wi ll make t he statute opera tive should be applied. 
•tt i s a cardinal rule that all statutes are t o be so 
construed as to sustain rather t han i gnore or defea t 
t hem; t o give t hem operation if the langua~ e will permit, 
instead of treating t hem as oeani~less . • (a Lewis ' 
Sutherland on Stat. Construction ( a Ed.) Sec. 498. 1 

On the general principle of s tatutory construction, the 

State ex rel vs . Robinson, 253 Ko . a71 
a t page a87 of the opi nion holds : 

'The General Assembly cannot enact a valid law wi thou~ 
the minds of its nembers considering t he things to 
which t he law i s to apply, f or t he legi s l a tive will is 
what becomes the l aw . I n a broad, general sense we dis­
cern t he legi slative will by t he words it has spoken 

t hrough its enactment s , t he same as we would i nterpret 
t he language of an i ndividual.• 
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(Ron. J ohn H. Ross , Comroissioner) 

ith these plain and staple rules of construction i n mind, the 
purpose and intenti 0n of t ne Legi slature i n enacting the above section 
8279 may be better underst6od by s t a ting aucoinotly t he requirenents 
and pr ovis i ons of t he same, outlined as follows : 

MEvery person, firm or corpor ation owning or using any 
dan existing or which cay be oonstructad across any river, 
streao or creek is required to ereot and cainta i n in con­
nection wi t h t he dam a durable and efficient fi shnay or 
other deviee as t he Game and Fish Commiss i oner cay deem 
necessary so as t o per mit t he passage of fish up and down 

• t he water a t all times . Such f1shway or device shall be 
pl aced. operated and mainta i ned so as t o meet t he approval 
of t he Ga e and Fish domni ssioner . ~ 

Whenever i n t he opi nion of t he ~e and Fish Oo~1issioner, 
t ne i nstallation of such device or l adder above provided 
for is i mpr actical or unnecessary , t he Gane and Fish Com­
missioner i s aut horized t o require t he person , fi r m or 
cor por ation required t o erect and uainta i n the fish~ay or 
other device t o establish and mai ntain a fish hatchery 
f or the purnose of stocking the water above and below such 
d&i!i. 

After t he establishment of such hatchery, t he Fish and 
Game Co~issioner cay take f i sh from the hatchery for dis­
tribution t o the public water s of t he state, such hatchery 
t o be opera t ed under t he supervision of the Game and Fish 
Commi ssi oner . 

A penalty i s provided for t he refuse l t o ·establi sh and 
maint ain a fi sh hatchery in lieu of establishi ng a fishway 
when request ed t o do so by the Game and Fish Commissi oner . 

. The Legi slature evidently had i n mind t he patent f act that any 
dam exis t ing or t hereafter constructed across a river, stream or oreek 
would obstruct t he free passage of fish up and down the water and t o that 
extent affect the right of t he public t o t he use of suob in the waters 
of the state . That t he Legisla ture has t he right subject t o constitu­
tional res trictions to i mpose r egulations and limitat i ons f or t he 
protection and pr eserva tion of t he right of t he public in t he fish i n 
t he vaters wi t h in t he state is beyond question . The Supreme Court of 
Mi ssouri in 

Haggerty vs . Ice Ufg . & Storage Oo. , 143 Uo . 239 

having under decision a oase where it was cla i med game had been killed 
out of seaeion, and referring t o the general police nowers of t he sta te, 



at e 3" of the oplnlon, ealdt 

• rnta eoYer 1 a ttrlbute power •• exta tent ln 
~ e \&tea of t bia Union has oft en been u:erolaed by 
~- bJ paa e of la a 1n ' bo at o~ ~· e St ate a , 
t or t he prot otlan and e orYa\lon of ; and 1\ 
M a nn"OZ' to ban been o llec1 1n queatlon. eroua 
ad~u41o tiona a tteat tbte t t . In suo o ea ' e 
c n ownerablp of lob o'Ulen1ae would l'v..;s~~<~>&~ 
ln tho bo4F of the p lo, l a 1 ln t he te t o be 
exuolao4 lU:e a.l1 otheJ' Yer ntal pow :ra ln e e 
ln lta aoYUel on clty t o be esuo1aed ln UUa\ f o• 
tile benefit of t e people wl»jeot of ootaae, to 
suo regula,tone :reatrlot1ona ~e \be ao•~•tsn po .. r 

y e flt t o _ oae. Duob J'e at 1 app~ rlatelr 
fall wtthln t ho 1n of t he polloe po :r of he nate.• 

en ln the o.bsenoe of e. eto. utoQ' r qulat.e en\ 'o t hat etfeot, 
a person or oorpoz tloa bu11d.1DS oroaa a atr 111 ln ' b1a a \e 
la requlred to t eop open wttlolent ya t or the pas of flail . fb1a 
la bel4 ln 

te Yo. GUI:tore, l.ftl • 606 

at page 613 the Court 71Dg1 

t tea 1n 

•aut aalde fr any a Cu\e on th aubJeOi t he general 
rule of law t a tha' ere a pe;r on 1e an~ed. authorl\J 
t o bu114 a cSea f r 111 osea, he does 1 t under 
1 l ied obll •ton t o keep open auffloleD' flahwaye to~ 
t be paaaage of flab ; ond t h1a la al ye \he oaae unleaa 
euo 1 11od obll gat1on 1• excluded bJ an expJ"eaa p:ro-
Ylal u 11 t he buUder fro auob lle4 
obllgatlon . 0 • •· asez Oo., 13 Or&J, loo. ol,. 248, 
and oases olted. • 

e 

Holroke a. l' 0 er Oo • YS • LJ t 82 t: . S . 500 , 21 LaTT Ed. 138 

t he court haYl UDder onaider 'ion a so t • 11 C'~e t o t he one 
a t band, lda 

• • of • he k1od, requ1r 1 t ba owneza of a acrose 
' rlYua and atr of the atate, t o build ft 
e.n4 m ln r e , Ye be see41 1n u 
lnat noea, sinoe ' he s \ to Oonatl\utlon a adop~d, 

ot lch are atlll ln full t roe. uoh lava u.aually 
l'equlre \ e ovnere of \ he to bu.U4 ' ho f1eh•J at ' lJt 
own OJpenM, _aDd subj o t thelr dolnp ln t hat bebalt to 
t h e ppro't'al ot a eupenlaoJ:7 boU"4 o:r oo ''•• • ••• 
•••Publlo r1Bh'•• ln all jurladlotlona, are aubjeot to 
leglala,lYe n'~ol, and 1\ 1! ••''led 1 w l n esaohu etta 
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(H-on. J ohn H. Ross , Comciss i oner ) 

and bas been for a century and a half, includi ng 
her colonial history, t hat t he rights of fishery 
i n such rivers as t he Connecticut and Kerricao. 
even above the poi nt where t hey are navi gable 
for boats or rafts, and ~he right t o er ect and 
maintain dams t o create water- power for mi ll purposes, 
are public rights and t~e owners of such rights are 
bound by such reasonable re~ations as the state may 
wake and ordain f or their pr otection and enjoyment.• 

The sta te having the r i ght to preserve the public pr opertr 
in fioh by caking reasonable rules and regulations with reference t o the 
passage of f ish up and down stream as applied to owners of ~s therein, 
t here i s no reason why such regulations cannot be enforced or carried 
out by an official of the state, such as the Game and Fish Oornnissi oner . 

Adverting t hen t o t he pr ovisi ons of Section 8279, the owner 
of the dnm i s required t o erect and mainta in an efficient fishway . This 
was required by the common law. Whenever t he hei ght or character of 
t he dam or condition of t he river or streaa i s such t hat the installation 
of t he fishway i s impractical or unnecessary, t he Game and Fish Oommis­
Si j ner is aut hor ized t o require the establishment and maintenance of a 
f i sh hatchery. 

1 
I 

The dam i s built i n t he stream f or t he gain, or at l east , 
conveni ence of the persons building it.. The doing of t hat act brings 
into pl ay t he r~ght of t he state t o protect its rights and in its right 
of protection a~ t o fish, if t he sta t e reasonably concludes t hat t he 
fishway provid'd by the dam builder does not protect its interes t, then 
it vould have ~he r i ght to make such other r easonable ~rovisions as 
would protec~ t he interes t of the state in t hat respect . 

~e t hink it i s clear fr 1m a r eadi ng of s eotion 8279 that 
t he Legi s l a ture intended t o provide t he State Game and Fish Commi ssi oner 
with authority t o cause t he ovners of dams across str eams t hen existing 
or t hereafter built, t o build and oaintain fish hatcheries where t he 
fishway as provi~ed ·i n t he dam is i mpr actical or unnecessary , and by 
t he use of ~he word • 1 intain• i n the foregoing section i s meant t o 

• establi sh ~d operate . 
I I 

I 

I~ t he case of St . Louis s • • ay. Co . vs . Davy Burnt Olay 
Ballas t Oo . , 27~ ~ •• 630, t he Oourt of Civil Appea l s of Texas, having 
under consider ation the question of whether or not t he aots of t he p~in­
tiff amolinted t o maintaining a r a ilway, and in defi n ing t he vord • .. a.intain• 
a t page 633 of t he opi nion , sa1d : 

I 

•The vord •oainta1ning•, in co.mon parlance, has a 
gener al ly well- defi ned and accep t ed ceaning, and it 

1 
1 is t o be assumed t hat t he Legisla ture intended f or t hat 
vord, a s used i n article 1319 , supra , t o be so under-

I 
stood and anplied. ebster ' s International Dictionary 



(Hon . Jolln H • • oso, 0ot:D199iOUGT) 

def1nco • i n tn• t o mean : 

" old or keep 1n &.ny particul~ s · te 
or c Jnd1tion, t v su~port, t o sus~~iu, t o 
~n~ld, t l keep up, t o keep poa~easi~ of, 
not to surre, cr, to continue, not t o 
suffer to cease or tail, t o bear t t•e expense 
of . 

e can ~ell.accept t his definition as our cutdo, f or, 
as said in t he 0 3.Ge of Bretm v . 01 t y Jf 'tror, GO Ba.rb . 
(n. Y. ) 417, 421: 

ebster ' s {International) D1ct1onnry ••• 
.f".tas beo~Jr. e in effect a 1 n bo :C n queat1ons 
of o~nstruction.• 

In O' Connell vo. Kansa£ Ci ty, 231 s . .. 1040 ar.~se the queeti n , 
t he neaninc )f t he word • inta tn• 1n a suit on ace unt of detect ive 
side~lkc . The court a t pa_e 1041 of the opinion dealing ~it t l e word 
ft@aintain~ 5ta~ed .e of the gener al definitions as follo .s : 

• The ord • rnain«.nin ' d!>es not ~.ean t o provide o.r 
cons rue", but !Cleane t o keen u-.. ; to lte !roo change; 
t o pr es-rve ( Ioree t . Jiot.) ; t. .J hol d or keep 1, ~ 1 
particular s t a te or c~nd1t1on ; t o ko~, un ( ebst. vlot .). 

"In no >n v . Durde .. , 3 .. xeh. .31 , 1 t c sa1t.: 
' The verb "to matntain•••••*sign1!1es t~ supoort ohat 
has already been brou bt i nto exi s t ence.'" 

Verdin v. City ~f st . Louia, 131 • 6 , 81 , 33 s . ~ . 
~90 , 494; Barber As ~~t r- v1 3 Oo. v . nc~el , 1D5 Mo . 
391, 399, 5G U • • 44:9 , 451 ( 48 L.R.A. 285). 

"The ord 1ma1 tain 1 , u yed a~ a verb doea not 
ee.n t o provide or c onGtruct, but as defined by le~ioo­

gr aphe%s , me~na t o kee_ u~ , t o ke~l fr , m chan e , to 
freserve . >rces te:r • .Jic\1 n.!!ry . To l~old ~r 1teen i n 

any part1oulr~ va te or c ~ndiv1on, t o Y.eep u~. cbotcr •s 
D1otiul y . 

"In the c·.se of oon v . Dur<!en 3 chc er ~ . 31, 
1 t '.139 se.id: • The verb "to 1nta1n' , in pleadin _i, .ma 
a distinct technic 1 ~1~11fic~t1~n. It e 1gn1f1e~ t o 
supnor~ .hat has alrea y been brou_ht into exictence .•• 

s) t hat from t c f oregoing definitions ~r the ~ord . 1ntain• it would be 
u!f 1c1ent 1n t , ie CP 0 0 t o inolude t he opernti n of t he hatchery, but 

t hat i s not ncoess:zy in the case a t hand, becau&e the sta tute Jrovides 
t hat a f 1ahuay shall b erected and oa1nt~ined. fhe or d •meintoi n" 
i a used in i t s rn'st actiYe ocnse and further, t he fishu~y or device shall 
be placed, ~~cr' t~e ·~d !~int~inec SJ ~s t o .cet t he ~pprov3l of the 
~e a.nu Fi n.~ Co .. 1e11oner , n d u n ouch fi~h-;;my pr vi i nade .. te, 
t he o~er ot t he daD i s r equired t o eat bliah and in t ain a f1eb 
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(Ron. J ohn H. Ross, Commissi oner) 

hatchery for th• fixed purpose of stocking the water above and below 
auch dam. This, of course, means stocking the water with fish, or it 
aeans putting fish into the water from the hatchery, and fish could 
not be propagated i n the hatchery ~less the hatcherJ was operated. 

The Fish and Game Oommission is entitled at any time to 
t ake fish from the hatcher7 f or distribution t o the public waters of 
the state, and further, the hatchery is t o be operated under the super­
Tision of the Game and fish Commission and if it were operated within 
the meaning of the &boTe section, t he hatchery would be used f or fish 
hatching purposes . 

e are of the opinion that Section 8279 Laws of Kisso~1, 
1931, page 328-9 requires the person, firm or corporation owning or 
using a dao where a fish hatchery is required t o be conatructed in a 
riTer creek or stream in this state in lieu of a fishway t o operate 
suCh fish hatcherr at hts or its own expense and under the superT1s1on 
of the Game and Fish Commissi oner when all of the requirements made 
under Section 83?9 are reasonable. 

Very truly yours , 

GILBER'l' LAMB~ 
Assistant Attorney General 

APPROVED: 

Attorney General 


