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~ssi ste.nt .!?rosecut i ne:; Attorney 
,nd .,roau\ ay 

FILE _ 

Gapo Gi.cardoau , Iliss ouri 2; 
.LJear ir: I 

.c are in receipt of your request for an of .:·icial 
opinion, d.a.tou Janun.r., 2~u. , wnicu L'eao.s na follows: 

"fhe Suorome (.,ourt in the c ase of 
vtate v·. lj_aylor , 7.5 ~ . ·:· . (2d) 378, 
hbl~ t 1at _ne naJ be prosecuted for 
a u.isde .~.oano.1• for J iving a check w1 th 
tn.sufficlent funds in the bank even 
though tue check was postdated . In 
that case tho court aoalt wlth the 
st tutc whereb} there is a pri1a facie 
ovlaonce of intent to defraud if the 
chec k is not pald within five days 
after r3ceivin; notice that th chock 
had not oeen pal d . I should like to 
have your opinion os to whoth~r a 
defendant could be prosecuted under 
tne felon~ section for s iving o. check 
on a t>ru ... k in "t;hlch he had no account 
where tne check ls _t>ostdated . ~ssurne 
n s i tua t 1 on in w :nl en tho .maker of the 
checK had no account in th.a bank o. t 
tho time ho go.vo thu choc.: and had no 
account in the bank subsequently , either 
bet ween the tine the chec~ wan "iven ....;) 

ana tno date sho•n vn tho choc~ or on 
or subsequent to the ate DPPearin~ on 
thd check. In your opinion could there 
oe a pro&~cution under those clrcum
stancos unde.c• tile .felvny soc t lon , or 
v oul d it be noces sa.r J to b rin..:; t ho 
prosocution under tho misde,neanor soc
tion . 



.1r . Ja.nes A. 1< inc.t1 , Jr . - 2- Jan . ~4 , 1942 

11 e c ondl j , I shoula llko your opinion 
as to \.hether t!le .... tate pays tho co~ns 
of ext radition .t)roco0d _n.:;s , ,hero ncc
es~ary 1n a situation ~here th~ c hnrce 
is ono for a rr.iso.e .aeanor . In other 
wordo , if unde~ the abo~e state of 
facts you are of tno opinion that the 
p..:•ooo c ..ttion must be under the .uisdemeanor 
section, r.ill t he _tate paj the neces-
s ar-y oxtraa ition costs of extradi tiur.; the 
defendant on s uch charge , or i s that 
exp3nso wnich must be born9 by the County?" 

under tha f acts stated in your reque st, we are 
assuming that you a r e r e lyinc sole l y on the fact that the 
cnecK wa~ postdated and t he writer of t1e c heck had no funde 
i n t he bank at the time tho chcc.t<: v·as written . You do not 
state an} other false r3pr•esentations .nado by the defend~t 
other t .. an the llrl tinL; ana deli verlng of t l"lO postdated check . 
If an~ other 1 alst1 rept•esenta tiona we:'e -:tade , Y*l ich wel'e 
rep .. ·""sentatio 15 of nn existin.: fact anC: not of an event or 
fact t hat woula occur in the f ut ure , i t would be possible to 
ootain a convlctio.~ under t lp felonj section, \ nicJl is Sec 
t i on 46~4 , .. 1. . ~ . .... o . 1 939 . "': t hns beor holo. ilJ. t hi~ State 
t hat tho mere pro .1l se of t he ,:L1'C!lc....ant that a chec -' v1ou.lu. be 
paia,is msufrlcient under the felony 3ection •. On t h e other · 
u ano. , it has t>een he l d t hat a coLvictlcn may bo had under tho 

tl ..,uv eano.c sections 'hero t ...... <; ch c .. i~ postuated , r or the 
!'eason taat tne Legis l ature savY flt to enact a separate law 
with !'et"erence t o evi Jence on a c:1e c .i! a rar·n upor. a b ank and 
pay .ent r efused on acc ount of insufficient f una.a . The aec
t ions under the misdew1eano.c sec t ions are 4695 , 4696 and 469'/ , 
.. {. ~ • ...o . 193~ • 

..i.'he 8upre!!le <:,ourt i n c ons t r uing the 1 e l ony section 
(46ii4 ) L.1 t he cas E; of .Jtate v . _ ull1ns, 23'"/ ...... . ' · • 502 , 1 . c . 
004 , said: 

11 So the onl y ev1c.:.ence offe.t·ed ~,hich 
rove~ an} of the allq~ed misrepre

sent tions was t ho )J O.i s sor state
ment or tho defendai1t that hls check 
oul~ oe paid . ~ s s 3en eoove, that 

is n ot a false pre t en se within the 
.ndaninp- of t he statute . 



: .. r . James A. Finch, Jr . - 3- Jan . 24 , 1942 

11 J. t ma'J be urr:;ed that presentation 
of a chec.r.{ d r o.,.n on the banK \,as 
prLno. focie a representation t hat 
t he d u.~.,endant haa funds there . The 
Legislature of 1917 (Acts 1917 , P• · 
244) pass ~a an act incorporated i n 
tho statutes of 1919 as s ections 
3553 and 3554 . dction 3553 relate s 
t o t ho offense of drawing a bosus 
check or checAs upon a baru{ with in
sufficient funds to mee t it . It \'Ti l l 
be not ,1d t Hat the defendant was not 
pros ecutdd under that section but 
under section 3343 , a general statute 
relat ing t o t he obtaining of money by 
false pretenses . 

"Section 3554 is as follows: 

" ' Sec . 3554 . Notice--Five .Days--How- -
.:. vidence . As o. r;a ins t t he maker or 
drawer t hereof , tne naking , d rawing , 
u ttering or deli vering of a check, 
draft or order, payment of which is 
refus cd by the dra.,.'ee , shall be prima 
facie evidence of intent to defraud 
and of lillOWledge or insuff icient funds 
in , or cr~ai t with, such bank or other 
deposi tars , provided s uch maker or 
drawer s.nal l not have paid t na a raroe 
thereof t ho amoun~ due thereon (to~ether 
\lith tne drawee thereof the amount 'due 
thereon) , t o ; ethor witn all costs and 
protest fees , v.l t hin f i vo days a.fto.1."' 
reco.ivi11.g not ice that such c neck , d r 11ft 
or order has not boen paid b~ the 
drawee .' 

" Under that section the d ra\'tinc of a 
;..heck upon a oank i n which the drawer 
has no fund s woula be prima f acie evi
uence of i ntent to defraud unl ess with-

. i n five days after n otice of dishonor 
t ne drawer should ~ake t he drawe e whole. 



!.\ r • . Janes A. Fi nch, Jr. - 4- Jan . 24, 1942 

" For t ne p~rposd of tais case we will 
assume , without deciding , t hat this 
section is ap plicable t o t he present 
transaction . -:~ ~- ·)}" 

The Supre.ne Court of tnis ~ tate i n construing 
tne I.lisa.eneanor sections, that is, 46~5 , 46~6 and 4697, in 
the case of ~ tate v . Ta~ lor, 73 ~ . • (2d) 378, 1 . c . 385 , 
said: 

"This court in the Shelby Case and 
i n prior decisions uphel d the por or 
of the ueneral \Ss embly to declare 
by statute t he r ule of prima facio 
evidenc e laid down i~ section 4116 , 
The like power , asserted in section 
4306 , is not ques tioned . And since 
t ne latter soction makes no d iotlnction 
between predated, truly dated , post
dated, or nondatoa chocks , t h o facts 
-r;hich the sta tute makes prima facie 
evidence should be I:P pli cablo to pos t
dated checks as well as t o preda ted, 
trul3 dated, or nondated checks . " 

Section 4306 , mentioned in the above opinion , is nor ~action 
4696 , rl . s . Mo . 1939 . 

In ans wer to the s econd part or your request, and 
in view of the f act that we are holdinJ that a c onviction 
cafu.ot be had upon t he f elony section, that is, 4694 , where 
the evi dence rests solel y upon a postdated cheek drawn upon 
a bank i n w.1ich tne drawer had no account , we are hold ing 
that t he defendant maJ· be charged under the miadomoanor sec
tions , proviaea proper notic e has been given a s set out in 
Section 4696, supra . 

Of course , a conviction tta) oe had against a defend
ant under the .nisde ;,eanor s ec ti ona , but i r. order to obtain a 
convict i on on a postdated choc ~ it would be nec essary that 
the f ive d ays' no tice be given. lhis s ection (4696 ) covers 
aerol y the roatter of eviu~nce of t 1e intent t o Lef raud nnd 
tLle 1mo" l edge of lus ufficient funds i n the bank . 



1.:r . JtL.1ea A. J. lnch, Jr . - &- Jan . 24 , 1942 

As to tne mat ter ol' tho extradition of the defend
ant inthis ca~ e, we are enclosln3 an opinion rendered by 
t n is off~ce on Januar:~ 5 , 1934, to lionorab l;J · alter G. 
Stillwell, .Prosecut ing Attorne'J of Ltarion County , in \''i:lich 
~e hel d t hat t h e uxpens os of the messenger i s fixed in 
a .tou .t b~ tho Governor and is solely within i1ts d iscrotion . 
It is only under ver)· extraordinary circunts t anooa that the 
Gov e rnors of this State ha ve granted req~itlons on mis
demeanor charge s . 

Conclus i on 

I n view of the above author ities it is t he opinion 
of this Department that a conviction cannot be maintained 
and uphold unaer the .l'elony section ( 4694) against a person 
who gives a pos t dated check upon a bank i n whia.n he has no 
account , i f t he che ck is the sole evidence of the false 
reprosentc tion . It is further the op inion of this office 
that a c onvictiou can be had under the misdemeanor s ec t ions 
(469b , 4696 o.nd 4697 ) a0ainst a person who .:; ives a postdat ed 
chec~ upon a o~ i n which he has no a c count , p~ovided he is 
given t he proper notice as set out under ..>action 4696 , R. ::; • 
.-40 • .1..930 . 

AP P fW V,_jD : 

VAN "' · THURLO 
( Acting ) Attcrnay~Gene~al 

J B: l!:G 
J..jnc . 

_\espec tfully submitted , 

• J . BURKE 
Assistant \ ttorney- Gencral 


