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SCHOOLS: 
--

PUbiic s choolsnot wl thin t he s cope ·~or statutes 
r equiring fire escapes and which provide criminal 
liabil ity for failure to so provid~ . 

beptember 18 , 1939 1j, ~ 

FIL ED ' 

2 
Honorable 4'ame a ~ , F1nn1tgan 
Prosecutin~ Attorney 
City of St~ Louia 
St. Louis # 

1
ntssour1 

Dear Sir: 

'.fhis Department 1 s i n receipt of your r•que st for 
an off1c1a~ opinion, which reads a s f'ollow.s: 

"I would appreciate it Yery much 11' 
you would render me your opinion on 
Sections 13757 and 13760 of the Re
vised Statutes of Mi ssouri, 1929 , as 
they affect the public ach~ol build
i ngs of the City of St . Louis." 

~ction 13757, R. s . M~. 1929, provides1 aa follows: 

"It sball be the dut~· of the OWDer, 
proprietor, lessee, trustee. or kee.pejr 
of every hotel, boarding and l odging 
house, tenement house, sChoolhouse, 
opera house, theater, music ball, 
factory, o..ffiee bullding, except firer
proof office buildings in mich all 
structural parts are wholly of brick,· 
stone, tile , concretej re.inforced ccm.L 
crete, iron, steel or incombustib~e 
materia~, and which are not u sed for 
lodging pur·poses in the state or 

' Mi ssouri, and every building therein 
where people cO.ngregate or whi-ch is 
used for a business place or for public 
or private fissemblages, which bas a 
height of ~gree or more s tories , to 
provide sa~ structure with iron or 
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steel sta'ir :fire escapes attached ·to .rthe 
exterior of said building and by stair
cases located in the interior of said 
buildJ.ng. The fire escapes shall extend 
from th e upper story to tne ground# 
pavement or sidewalk with iron or steel 
ladder from the upper story to the rQOt; 
Provided, however , that suen fire esoapea, 
if not continued to the f round, pavement 
or sidewalk, shall be equipped w1 th • 
counter-balance device att achment, appli
ance or apparatus which shall extend 
from the :floor level of the second storr 
to the ground, pavenent or s idewalk. 
School buildings, opera houses , theaters 
and churCh buildings , also hospitals, 
blind a nd lunatic a sylums and seminaries, 
shall each have a s tair :fire e s cape 
built solid to the ground. In no case 
shall a :fire e s cape run past a window 
where it is practicable to avoid 1t. All 
:fire e scapes required by thi s article, 
except a s hereinbefore provided, must 
be of the k1nd lmown a s stat1oll&17 fire 
e scapes. a l l buildings heretofore erected 
shall be made to conform to the provisions 
of thi s arti cle." · 

Section 15769, R. s . Mo. 1929, reads as :fol lows: 

" The number of :fire e scapes to be attached 
t o any one b1!1lding, as required 1n this 
article, Shall, when the buildLng ia 
l ocated within a city, be determined by 
the commissioner or s uperLntendent of 
public build ings w1 thin such c1 ty, S.llC\ U 
there be no such officer in such c1 t7, then 
by t he chie f of t he fire department of such 
city : Provi ded, however, that all build
ings of non- fireproof construction three 
or more s t orie s in height, used for ~u
facturing purposes , hotels, dormitorlea, 
school, seminaries, hospit als or asylums, 
shall have not les s than one fire escape 
for every :fifty persona or fraction thereof'_ 
for whom working, sleeping or living accom
modations are provided above the second 
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story* and all public balls which provide 
seating room above the first or gr ound storr, 
shall have such humber of fire e soap• s a a 
~11 not be les s than one fire esca~e f or 
every one hundred persons~ caleulate4 on the 
seating capacltJ of the hall• unless •a 
different number is authorized 1n v~1t1ng 
by the commissioner. or superintendent of 
buildings. or t he chief of the t"1re Q.epart
men t, or the sheriff of the county, as the 
case may be." 

Section 1~'160, R. s . Mo. 1929 • i a as tallows: 

n All buildings of three and not exce~dlng 
f our s torie s 1n hei ght. hereafter erected 
or altered,. 1n this state, which are used. 
or intended to be used f or any ot the 
purpose s mentioned in article 1, .chapter 
113, R. s . 1929• shall be provided with 
exterior stationary stair fire escap.s , or 
at t he option of t he own~r may be prQv1ded 
with interior f ireproof f i re escapes• and 
all such buildings , exceedi ng four stories 
i n hei ght shall be provided with 1nt.rior 
f'1reproof fire escapes . ·~11 1nter1o~ 
f ire escapes shall be installed 1n f ireproof 
shafts constructed of brick or concr.te, 

·and shall ext end f r om the ground to the 
top of t he bui lding , ·with an exterior entrance 
t hereto at each story and shall have no open
ing-s of any kind leadi.ng to or from the 
inta.rior of the building. The doors on the 
ground floor of every such shaft sha~l open 
directly into a street, alley, yar~~ or 
outer court or directly into an encle>sed 
fireproof corridor or passageway. c~struoted 
or brick or concrete~ and leadlng directly 
to and opening into a s treet. alley. yard 
or outer court. All bu ildings com!~ wi-th
"in t he provisions of this section. and 
not exceeding four s tories in height~ shall 
be provided with such a number of exterior 
stationacy s tair f ire escapes as are re
quired by section 13759 , R. s . 1929s Pro
vided, that number are so located t b4 t no 
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R!aie0fh~hpi~~~0~t~~awfll~l ~~grthan one 
hundr ed reet distant from a fire escape, 
or i f such building be provided with 
interior f ire escapes , there Shall be one 
tor every two hundred persons or tractional 
part thereof for whom working, sleeping 
or living accommodations are provided tor 
above the second sto17. 'lhere shall be 
a aufricient number or fire escapes, .o 
looa ted tba t no part of any floor spaoe 
above the first s tory will be more tb&n 
one hundred feet from a tire escape. 
whether they are interior or exterior f ire 
escapes.• 

In considering statute a 1n regard to the construc
tion of buildings with respect to the health and safety ot 
t he public, a rule of strict construction Should be followed• 
which i s best expressed 1n 29 c. J. 260• Section 62, as follows: 

"The legislature may * * * * provide for 
regula tiona to remedy unheal th1"ul or un
safe conditions of buildings or struc
tures; *' .,. *. These s ts. tute s • .,. • $hcald 
be strictly construed and Should r eceive 
the same construction whether involv~d 
1n a s tr1ct1y penal proceeding or no~. • 

fhe question presented ·in consideration of the above 
statutes is - v:as it the inten tion of the Legislature tha t the se 
statutes snould apply to public sChool buildings? 

It i s well settled 1n Missouri that scl:l.ool d1str1cta 
are subdivisions of the State and exercise fUnctions of 
sovereignty. As was said 1n the ca .. of City of Ed1na, etc. 
v. ~ool Dist. et al •• 306 Ko. 462, 267 ~. w. 112, 1. c. ll6a 

•under t he Constitution of 1876. the 
public snnools have been intrenched •• 
a part of the state government and 1~ 1• 
tbDroughly est abliShed that they are an 
arm of that government and perform a public 
or governmental fUnction and not a special 
corporate or administrative duty. T.ney 
are purely public corporations, as baa 
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always been· held o~ counties in this ~tate, 
* * * * •• 
" So that public school grounds occupy the 
same legal statutes as strictly public 
propert:y as count;y courthouses, and ~ 
as necessar;y to the normal ~ct1on1Dg 
of the state government.~ 

VIe first look to the powers and duties of the Board 
of Education o~ the Cit;y o~ .St. Louis. The statutes are collected 
and so o1early stated in the case of Board of EduQation of the 
Cit;y of St . Louis v. Cit;y o~ St. Louis, 267 Mo. 3a6, tbat we will 
quote at length therefrom.. In that cs.se it is sa$ds 

•It was 1n obedience to this constitu
tional mandate that the a ct o~ 1897 (aa 
amended by the Act of May 28, 19-09) under 
which t he public schools of the Cit;y qf 
St. Louis have ever since been operat~d 
was enacted. It provided that •eve ry cit;y 
in this S ta. te now having or which may here
after have five hundred thousand inhabi
tants or over, together with the terri
tory now within its 11m1 t s, or which may 
in the .fUture be included by any change there
or, Shall be and c onstitute a single school 
district, Shall be a bod;y corporate, and 
the supervieion and government ot public 
schools and public school property the~ein 
shall be ve s ted 1n a board of 'welve membera, 
to . be called and known as the ' Board ot 
Educa tion of •• •' ' ( R. s . 1909, sec. 
uoao. > 

•The p owers and duties of this board ftre 
highly specialized 1n the act, and inc;l.uded 
the gen e ral and supervising control, gbvern
ing and management ot the public schoo~a, 
,and public school property 1n such cityJ 
the power to appoint such off icers, agents 
and employee a as 1 t ma;y deem necessary and 
properJ to make. amend and repeal rules 
and b:y- lawa ~or the go.ernment, regulation 
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and management o~ the public schools 
and school property 1n such city and 
exercise generally all powers in the 
a~n1strat1on of the public school system 
therein; and have all the powers o~ Qther 
scnool districts u nder the laws of ~e 
State except as herein provided. ~attiou
larising turtbar, it provides ~or tn• 
appointment by the Board ot Education of 
a commis sioner of sChool buildings ~o 
'shall be charged with the care of tbe 

. public school buildings of such citJ• and 
with the responsibility f or the Tentilation. 
warming. san1 tary cond1 tion and proper 
repair thereof,' and 1 sball prepare. or 
cause to be prepared• all specificatlona 
and drawings required• and shall superin
tend all the construction and repair of 
all such buildings.• (R. s. 1909, sec. 
110~6.) In the performance of these dutiea 
he was required to appoint such assistants 
aa shoul d be authorised b7 the Board o~ 
Education, one of whom 'shall be a t;tained 
and educated eng!Dett.-, qualified to design 
and construct the heating. lighting, venti
lating and sanitary machinery and apparatus 
connected with the public school bui~dings.• 
(R. s . 1909, sec. 11037.)" 

The que stion presented in the St. Louis Board ot 
Education Case. supra . was whether the City of s t. Louis could 
direct a s,chool district as to the aanner in whiCh its sani
tary appliances mould be maintained. The court held that 

' 

the statute gave "the board ot education plenary power with 
r eference to t he construction, maintenance and c•r• of the 
public school buildillgs of the city."' ("Plenary' i s defined 
by ~.ebater as " f'Ull-. entire. complete. absolute and unqualified~,) 
The court ~ther sa1da 

" We think it is peculiarl y appropriate ~t 
those charged with the custody and control 
of the pupi.l s while 1n the building Should 
also be charged with the protection Qf their 
health while engaged 1n their stu41ea. ~ 
Legislature seems to have taken this vi.ew 
of the matter, and bas. 1n our opinion, 1n 
unmistakable tenns. placed that responsi
bility upon the board.• 
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r or like reasons t h e Board o~ Educat1o~ would have 
control ov~r the safety of t he pupil s since heal~ and safety 
are synon:ylllous, and the object of both goes to the well-being 
of the pupils. 

Therefore, it will be seen that the Lesislature 
bas vested in the board of education absolute control and 
discretion in the maintenance of pu~l1c school buildi.Dgs an4 
has given them absolute supervision over the hea+ th aDd 
satety of lthe pupils. We do not believe that this absolute 
grant of power i s to be qualified by a doubtfUl construction 
of another statute .. 

Section 1~758. R. s . Mo. 1929. provide~ that tM 
constructi.on and inspection of the fire escapes •re to be 
under the supervision of and subject to the a pproval of t.ba 
oomm1 ssion,er or superintendent of public buildln8a w1 thin 
such city. To hold that the sections prov1d1n,g for fiN 
escapes apPly to public schools, would taka a part or the 
control of such school buildings away .trom the board ot 
education to Whom it bas been given abaolutel7• and place 
it under a lllUI11.c1pal officer., 

f/e would then bave the anoaloua situation of 
the health and safety of the pupils, Which, of their very 
nature, are 1nterrela ted and closely connected, ~ing UDder 
the superv~s1on and control of different officer~ when it 
is apparent that it is necessary tor one b.ody to bave complete 
authority in the carryin,g out of such ~etlona. T.be Cam
JD1ssi6ner or Superintendent of PUblic Bu1ld1.ngs ln the C1 t,. 
o~ st. Louls · is a mwdoJ.pal oi"ttcer and to g1Ye him aupenisor,. 
powers with respect to the public schools, which are a bi"&Jloh 
o~ the executive power, would be clearly opposed to the estab
lished rule 1n thi s atate. • Board of Education v, Cit7 ot 
St. Louis, supra. · 

T.he general rule 1n regard to the application ot 
general le~1slat1on to state aDd political aubdiriaions is 
best expre~aed ~ 69 C. · J. · ll03, and is aa follows& 

•The state and 1ts agencies are not 
to be considered a s within the purYJ..•• 
of a statute, however general and 
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comprehensive the language of such act 
may be, unless an intention to include 

them is clearly manifest~ as where tJ:u•7 
are expressly named therein, or included 
by necessary implication. 'lhis general 
doctrine applies with especial force 
to statutes by which prerogatives- rights, 
titles, or interests of the state would 
be divested or d1m1n1sbedJ or liab~itlea 
imposed uftn ,!!J but the state may hlive 
the benef or general laws~ and the 
general rule bas been declared not to 
apply to s~tutes made for the public good, 
the advancement of religion and Justice1 and the prevention of 1njur,r and wrong. 

~lao 1n Morris v. State, 88 Okla . 189, we f1n4 the 
following a 

"'l'he preSWilption obtains that it ls the 
legislative intent to exclude the state 
from the operation of a statute for the 
rea son tba t the laws are ordinarily JP.de 
for the government of citizens and not the 
state.• 

This position i s also sustamed by Inhal)itant8 o~ 
Whiting v. Inhabitants of Lubec, 121 Kaine 121J State Highwa7 
Department v. Kitchell' s Heirs, 216 s . w. 336. 

lt will be noted that in Sections 13757 and 1~769, 
supra, that only "sChool houses, " "s~ool buildings," and 
"school" are included within the requirement of the ata tu te. 
Appl7ing the aboTe rule that legislation does noi; include 
state subdivisions unless specifically made so~ the Legislature 
did not expressly include therein public s~ools or public 
sChool buildings. ~en cons titQt1onal provisions and statutea 
have been intended to appl7 to public acnool or public sChool 
buildings , tney have expressly so stated. Sections 1, 2, ~. 
4, 6, 7, 8 and 9 of Article XI, of the Const1tut~on of Mi s souri, 
specifically designate "public sChools." 

Sections 13767 and 13760, as stated 1n ;your letter 
of' request~ are founc:l ·in Ju-ticle 1. Chapter ll:S, R. s . Mo. 
1929 * 11bi.cll chapter deals w1 th public aat'et7~ Section l:S769 • 



Hon, James P. Finnegan -9- Sept. 18. 1919 

which is f~d 1n __ rticle 2 or Cbapter 113. prov~des for the 
banging or doors in certain buildings. It states. 

"All the doors ror ingress and egress 
to and 1'rom all Mblic schoolhouses 
and all other pu lc buildings, and 
also of all theaters. as sembly rooms• 
hall s , cbllrches, factories with 1110l'e 
than twenty employes, and or all other 
buildings or places of public resort 
whatever, where people are wont to 
assemble, * * •• 

shall be so hung so as to open outwardly . The Legislature 1n 
this section specifically includes public school houses in its 
provisions as to doors but 1n the prior section as to fire 
escape s it only says • seboolhouses. • 

mherefore, since a political subd1v1s1qn is not to 
be included within the scope of a statute by int'4rence but 
must be speoit1cally brought within the purview. and since the 
Legislnture 1n tl\e very same chapter baa in a different statute 
express ly lncluded "public schoolhouses,• we believe that 
"school" and n school build1ng0 in Sections LZ~57 and 13760 do 
not includ,- public schools or public school buil-dings. We are 
fUrther strengthened in t;hJ. s contention by a r.e.ftirence to 
Section 9208, R. s. Mo. 1929, which deals with c qntagious 
diseases among pupils and which is a measure for tne protection 
of children attending schools. It provides in part as followsz 

•It anall be unlawful for any Child to 
attend any of t he public schools of ~la 
state while afflicted with any contagious 
or infectious disease,***** *•" ' 

It will be noted that courthouses , which are tbe most 
public of all buildings, and where large numbers of citizens 
frequently congregate, where courts or justice &~e held and 
wher-e val~ble records are kept, are conspicuously absent 1'rom 
the statut~. which coDr1rms our belief that onl..y privately 
owned public buildings •re intended to be regul~ ~ed.-

Furthermore, the wording and scope or the atatu~e pro
viding a penalty for failure to comply with the fire escape 
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statute indicates that public school buildings were not 
included wit~ its provisions . section 13761, ft . s. Mo . 
1929 , prov;tde s as follows: 

nThe owner, proprietor, l essee or manager 
of a building whian, under the terms ·o~ 
thi s article, is required to have on• or 
more f ire escapes , who shall neglect or 
refuse for t he period of sixty days 
after this article take s effect to com
Pl7 with its provisions, shall be deemed 
su1lty or a misdemeanor, and on convic
tion shall be fined not less than fifty 
nor more than two hundred dollars, or bJ 

imprisonment in the count7 or city Jail 
. not more than three months, or by both 

fine and imprisonment, and each day sball 
be deemed a separate offense. " 

It will be noted t hat this section useG the words 
"owner, pnoprietor, l essee or manager" and does not include 
the Board of Education or the Commissioner of SChool Buildings 
which were established long prior to tne enactment of Section 
13761. Such f'ail:ur~ i s apparent proof tbat the ~gialature 
did not intend the section to apply to the school buildings 
1n ~e Ci ~y of £t . Louie •. 

This i s s trengthened by a r eference to Section 13770, 
which provides the penalty f or failure to hang doors on public 
school ho~ses 1n the manner se t out above. thi s penalt7 seo
tion 1s more speci:fic and uses the words "architect, auperln• 
tendent o~ other person or persona or body corpotate, who may 
bave cb.a.ratt of the erec·tion, or may lla ve the control or custo(Q' 
ot any of the said buildings" thereby manifesting a clear 
intent to include school districts, which are b~ies corporate. 

It 1s a wel l established· principle or law that 
snnool offi~era are presumed to do their dut7. School off1eera, 
int ent on 1t he public good, having t he entire resources of tm. 
school di~tr1ct at their disposal, would use all means w1tn1n 
their power to construct the buildings which are to house children 
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or the dist rict as aat'ely a s t hey know how. The reason f or 
compelling a private individual to add these saf•ty devices 
does not e~iat 1n the case of a school district. A private 
individual 1 s intent primarily with the pec~ar~ gain or 
saving which enures f'rom his pos session of a building. A 
private school carried on for profit might neglect to pro
vide adeq~t~ safety facilities for it s pupil s d~e to the 
expense of construction. 

.. 

At thi s point several f inal questions present them
selves. A~suming that the s tatutes d i d apply to public schools. 
how could the Board or Education avail i tself of additional. 
fUnds t o cons truct fire escapes, i f no surplus was on band• 
excep t by vote of the enti re district! Furthermore. if five 
of the twelve members voted to install fire escapes bu t were 
overruled by the majority vote of seven, they, too, would be 
guil ty of a crime. Al so, s ince the statute makes each day 1n 
which there i s a failure to comply, a separat e offense. a 
person el fmted to the Board or Education, upon leaming ~ 
t he vio~ation of t he law his first day in office, could resign. 
but would s till be or2m1nally liable. We do not believe that 
the Legislature intended such injus tices should be perpetrated 
under the guise of promoting public satety. 

Conclusion 

~t 1s, therefore, the opinion of this Department 
that Sections 1375? and 13760• R. s . Mo. 1929 , do not spply to 
t he publi c schools of the City of st. Louis. 

APPROVEDJ 

ROY iCKITTRfCk 
Attornfy•General 

AO' K/ RLH/E(} 

RespectfUlly subm1tte4, 

ARTHUR O' KEEFE 
a s s i s tant Attorney~General 

ROBERT L . HYDER 
Assistant Attorney-General 

. . 


