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lion . Rlbert L. Ford 
1roaeout1ns Attorney 
Kennett , Missouri 

Dear <31r: 

. e hevo your rooueot or !;ovomber 14th, 193~ for an 
opinion upon tho follow1na ota to or t ooto: 

"I vould nppreo1oto 1t it you would 
rendor me an opinion 1n tho above coso 
relLt1~e to coste. This Gcunty and 
~ t~ to tUditor is hnv1ng some controversy 
ro tive~ to payment of in'}uest :tees. It 
1e tho contention ot tho Jounty Court thot 
under .. eot1on 5855 Pev1sod s ta tuten f'1s
s our1 , 1929 , th('t tho .. tHta i s lioble for 
cost e nd exponsoo of in<ueat when 9UCh in
quest shown t hBt the deoe!lsed oum.o to hit1 
or hor dea th by a fel ony. 

J eeond - rho Court under an ardor held 
threo .l'! ter1a l .• itnessoa 1n jai l ror sov
or~l months 1n tho o ovo mnttcr and aoc orJ-
1nG ~o tho supplement~ ! coat b111 tilod in 
this cos o there 1a d\~ s id ~itnossoo t ha 
su~ or i450. 00 t or witness tees tor each 
doy they were held in j nil pendine th1o 
tria l . 

The question 1e where ~itnos sea oro hel d 
i n je11 as mBt er1nl 1tnos~e s by tho Court 
a nd tor tho ~ te te whoth r thoy ·r~ entitled 
to witness t eoot> far tltc time they wore hold 
1n j#til or ·•tor ttending ' ny Com-t of Recor d?" 

I would " pprec i a te it 1f would r ivo me an 
opinion concernin~ this ond 1 am doi nr. ~his ~t 
tho ro ,uest or tho ..i t•• to uditor who nnkod mo 
to -gnt this opinion. " 

1 . 
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I . 

Soot1on ~55 R. s . Mo.. 1929 cited in your lottor ~rely 
cl'l as1f1es toos oceru1ng 1n any 1nquost ns cr1o1nc l costs , 
but dooa not t1x the roBpona1b111ty for pt y1np s omo . section 
3855 1!'J rJ a tollowe: 

"CERT" I U F ES D _....cqt! D C U.UrJJ.. CO.;JTS . -- :.ll 
toes duo w1tnooses betore the cr nd jury, 
and nll fees due jurors in ony cr1m1nel cnse , 

nd oll t ees ccr uins in ny 1n"uest oase 
where tho ver dict ot the Jury 1o toot the 
deceased osoo to dea th by oth thsn un
avoidable occident or notur 1 causes , shs ll 
be deamed cr im1nel coats , and shall be paid 
1n like ma ~er nd sh 11 be subjoct to all 
tho offsets herein tr OT1ded for. 

Tho roapone1o111ty tor ~yinr rooB of an inquest is dof
in1 tely t1xed by thD te ms of Section 11802 P. ;. tlo . 1929 . 
Fertinont p9rts or th1s ~ootion oro s tollows: 

"Tho a boTo teon , toaethcr with tho tcos 
nllowed jurors . conotsblee end witnessos , 
in ell inouosta, nh 11 bo no i d out or tho 
county ~roasur:t ....!!. o thordemendii':'i" --

It 1a , thorofare , t he opinion or th1a otrice th t tbe 
co ts ot on inquest oro pr oporly ch r eeble to the county end 
ore to bo paid out or the county treasury. 

II • 

. f!TITLF.D TO ·0 D ""A it'~D 

!li CUSTODY. 
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o bor,en tzi th t21e premise tha t 1 t ness tees tJre f'or 
services render 1 , s is tully jus tif ied by tho tollowins 
exocrp~ rrom J oct1on 11776, R. s . ~o . 1929: 

nThe sevornl otf icera herein ftor 
n~.unod , ond jurors 11nd i tneueoa , shell 
be olla;,ed such toorJ tor t hot,.. a rvicoe 
rendorod in d1schar c1ns tho dutie s im
posed upon t hem by w es or e hora inetter 
provldod , *" 

Free d1 the righ t or on oftleor to rocei..-e can nse tion 
tro:1 the public trea Gury is the in01spor..s 111 ty o .. ""1nd1nt;: 
et.ntutory authoriza tion tor tillOh P3. , nt. This y-rinciplo is v 
undoubtedl y now wall oatablishod 1n r 1ssour1 .. St a te ex rel . 
v . Pattor~Son, 152 h o . App . 2~ l . c . 2G8 . o a tlG 1s trua with 
roforonce to itneoa f oen wb1c ro only ollowed hen oxpressl7 
euthor1ze by at~ tuto . I n ~t to v . 111ver , 116 Mo. 188, lc . 
195, the ~ pro e Court s oid ; (lB93) : 

"No wi tnoss has r1 e.ht, i ndepondent 
ot tbe st· tu;;c , t o enforce o cls i m a n1ne t 
t he stote ror t o e for a ttond nco upon t.he 
tr1ol or a cr 1rn1n o.oss. Tho quo,t1<m ot 
justice or inJustice to th 1tno e i not 
t ttor ror eons1derot1on. ~ 

I n t ho obaoneo ot ~uch stotut ory uthcr1ty t o psy co p n
ant1on, e pre umptton Briaos that publ1c .sorv1coo oro rondored 
gr tuitoualy , Aince tho r1 ht t o roce!v~ ~1y 1a a ft tter , not 
ot contr ct, but or st .. tuto . ! ing v. Rinrl nd l evy '1str1ct , 
279 s . • 19' l . c . 196 (1926) . In the Hi.e~land Levy District 
oaee , supra , the St . Louto Court or App&els,LD. 19&, s •id: 

~tt 1e no lo or open to uost1on but 
thot oa::1ponaa tion to n public oft1cer 1a 
e matter ot sts t uto •nd not or ontr ct , 
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ond tha t com1~no~t1on oxlats , i:f it ex
late ot ell , solely ns the cro t1on of 
the l aw end then is 1ncidontol to tho 
ott1oe . q t~to ex rel • . v,nn v . Gordon , 
2~5 ~o. 12 loo . o1t. 27 , 149 s •• 638; 
Sandorsoa v . Pike County , l9t> ~o . 6~9 , 
9;J • "1 . 942; Steto o;r rol . 'lr :>tl • · own, 
l"G l o. 401 , 47 • • 604. "t rtbormoro , 
our ·u!JrO'"iS Court b.n a c1 ted ~1 t'h op: ova l 
tho statcoent or the nor 1 ruln ~o bo 
round in :: t ote ox ,.el . edeking 7 . eCr acken , 
60 Uo . App. loo. cit , G'G , to tho otteot 
thot the rendition or n rvices by a public 
officar is t o be do od ~ tu1tous unless 
o cam ~ns~t1on thorator o prov1dod by 
statuts , ~na t · tit by at tuto con na 
tlon is prOYl ded :for in e p:tr ticula mode 
or mertner , then the artier ia C(nfi ned t o 
th .t mnnnor and ie entitled to no oth r 
turt r eo pan3atlon~ or to any ditt"oront 
modo ot socuring tho mo . Gta to ox rol . 
V in~ v . Gordon , supra . 

The a ount ar ~1tnees teos ro1'1xod in Section 11798 , n.s . 
Jt.o. 1929: 

''111 tnesses &boll be a llowed teo a tar 
th31r service as rollowa: For o ttond-
1ns any court ot rocord, • w1 thin the 
count wbaro tho witnoc raaidao , e ach 
d .,. 1.50. For like attend nee ou' or 
the county whore witness resides , oocb 
doy, $2 . 00 . For trnvoling eoch mile 1n 
soi ne to a nd return! f rom the place 
ot tris l , . 05. " 

e must now examine the statutoe directly 1nvo1Tad aa 
to whethor or not w1tnassos detnlned in j 11 becouoe or their 
r etuscl to give o recocn1a·~ce tor their npponranee , ore en
t.1tlod to w1tnCGtiJ toea ror oaoh dfly or their detention. Soction 
3483 R . 3 . o . 1.929 prcwi dee as toll.owa : 

•• 
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"RECOt;l I ZA CE , • , n~'tUnt D.--If 1 t 
opponr tha t o felony h 6 8 baen aomm1tto~, 

nd thRt t~ re i3 proboblo ccuoe to be-
lie tho prisoner ilty tllet·eor , the 
cngiotra tc sholl hind, by roco 1zAnce , 
the prQsoeutor , nnd oll nter1 1 ~it
no sos against such priaonsr , to ppoor 
nd testify before the court having cog

nizance or he otfenn , on . uch dey oa 
t te proaecu~ing ttorney shnll des 1f'nn te 
1n ~itinb duly filed 1th tho rn ~1~tr te 
r.rt tha t1mo , nd not to depart ouel\ ccurt 
without leave . " 

Section 3~65 provides sa tol~o • . 

" t"ITI'JT:SS .S • Rim CO.!r!l'l'T .... D. --1!' cny 
1 tnoss ao r quircd to ent r into s 

r cogniz nee refuoo to comply ith such 
ordor , tha mngiatr~ to mDJ c~1t h~ or 
hor to vr1aon until ho or aho cooply 
with such order or be ot:h rwie d1ach r 
according to lnu . " 

A New York etu tute (Soc. 618b. of tho Criminal Code) 
prov1d1n thot upon tho nBP.lect or retue~l ot the witnosa 
to ccmnly with the court Ot"der ro~ulrlrii, ll reco 1zance tor 
their cppoor nee to ho given, 'be~ the judce muot c~it such 
witnen to Jt 11 , as S lid by tho 1 1 e County ~upre Cour t 
(1921) in I eoplf' ov rol . v .- ~horitt or l lngs County. 192 t . Y. 
Supploment , r·r S , to be unconst1 tution l na "on unworronteble 
1nt rtorenc~ w1 t.bo 11borty ot t he i ndiY1d 1 " . Uow&Yor, 
th1~ pert or t ha oec1s1on y be r rdo e obiter dictum 
since tho canst1tutior~l1ty of the sta tuto d1d not neo to 
bo pooGed upon by t.he court to reach tho deo1st on mude . •rho 
r ew York statuto io b:t-o der than the U1esouri statute in tha t 
it provided tbst u~~n the "no lect or retus ~ ot the n1tness 
to ·tvo recogn1zonce tor his oppeer nee ho should be co. ittod 
to J 11, h1le the lii er.ouri stututc , ovidoa tb t the witness 
muy be oomm1tt0d to Jail upon h1~ r otuool to g1vo o recognizance. 
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Furthormoro , the r ow York s~etute ~G~uir d tho witness to 
furnish rooognizrroe with au.ret1es , Jhilo the ~1:mour1 
atn tuto ( c . MB5) iaSITent S f} to "'DY sure'ties bo1ng t"e
quirod , and hon strictly construed , th l.! issouri statute 
~auld require no Gurotioa . In Co fort ~ . 1 et~le , 81 Ir. . 
179 , 46 r . fl . 900, 1t wt a held the t oureti es c ould not be 
re ~uircd on suob rooogn1z nce 7 beoeune t he statute did not 
expreooly so decls~e . I t therefore ep~o rs th t th3 witness 
in 1V1ssouri oould sign and SiYe b1s own boJ d without sureties . 

bile tho uthor1t1os 1n thie country are not un1torn 
1n tho1r hold1n·s upon the r ight or a 1tnesa to oolleot tees 
while det ined as a itneoa , yet tho genera l rule is well 
stated in 24 Annotatod Cnaea , 191 2, 0 , p . 807 aa follows : 

" s :stc ted 1n the roportod cose the 
authorities cro not ed ee to whothor 
a w1tnens who is deta ined i n custody tor 
fut ure nppovr anca muy recover teoo tar 
the period of det ntion. In the m3Jority 
ot Jurisdictions w. e the question baa 
or1aon it h ns been held t t there C ft n 
be no rocovory oven thoUGh tha f a ilure 
to urnish bo i l rosulto rr no f ault of 
the 7 1tnoss . the courts holdine thnt etnt
uten nuthor1z1ng payment of a witnos~ whilo 
attending court clo not oxtend to th~ t 1ae 
hilo th itneas is forcibly dct i~od 

waiting for ~ho trial to take 'plboe . ~ 

thor, tt would np or thGt 1n p1snour1 the cocoit~ant 
ot c "1tnosa tar tho purpose of procur1nJ;i his ttendanco 

in a triel l a ter to bo held , ie in the nature ot o contBm~t 
proeeediJl8• beoau8e prior to any right ot a OC"l..T"t to ccimni t o 
w1 tnoss , the wi tnosr.: rtuat refu o to give o reec gn l Zf. nco , ond 
5ueh rofu•ol pl~ees the witneeo 1n the oo~ c te~ory aa nny 
otJ'l ... r !T"SOn nho rotwsos to obey on order ot the court . Tho 
dur1 tion or the commi ttmont ie the s '1me oa tar conto~pt pro
oecdt~· a , nanoly , ~until be or she comply with such order cr 
be othorwi:lo disch rsod nocordtns to l cwn . I t ould thererore 



epp r th~t t be ref~a 1 or the 1tneaa to cive such o reeog
nizunco 1s , i n t he ejes of the 1 w, e ron~ful eet , ona to 
llow h1r.t com-ensr. tio:, tCJJ.: e oeh day ho won ~eto1neJ boceuae 

of such w.r.onr~l oct would be to llo o person to .... rot1t by 
h1a wrong, e r1ncipJe which no court i n t'issour1 would 
rocor:n1~.e . o ouoto r thor tro.11 21!. ~r.ct t\3 Cas&s, 1912 c, 
p . eon: 

"In f~w jl.n"1ad1ct1ons, th rule 
adoptoc1 .ir th t 1t a l'Zitneas c n , 
but will not, iva n e• i+,y for is 
epJ>earanee and 1a 1 ted fer his 
refusal, he will not be ont1t~ed to 
B j)Or diel:l fee during 6 D'Y psrt Of 
tho time he y be d t 1ned to oe~ e 
h1o flt tcndenc , r- .ike 1ne 1f' . ts 
inability to r nd secur1t r cou ts 
from his own m1 oond ct or b d c nrac
t er ha ill q ally not bo ent1 tlod 
to !"l per diem f e . " 

In a e jurisdiet1o B) if t c l- bility of t~o w1tnoen 
to gi~e a bond f or h1s orpe~~nnoe ur1nos from hie misfortune 
and not troo. hin t oult. ho io cona~.dorod in e ttcndtmeo a t 
court on<l Ul be enti tl.ed to teen tar t he torm of h1& deten
tion. - 24 /'..nnotatod <loses 1912 c. l.c. 809 . 

Th ~dero~ Cover 
u.s.c. • 1~ 

nt hE. spec fie lly provided 1n 28 

n on 0 itness is et 1ned in 1son 
1'or ~ ... nt or :-acur-1 ty for s p~E r..' nee , 
he nholl bs ent!tled , in addition to hlo 
aubsistance , to com~ns~ tion or 1 . a 
doy. " 

.·o haYo no suob s t a t u to in 1ot:J c~ 1 , l.nd i n tho absonca 
ot euoh s'atutory author1zot1on, no corn naf1t1on e on be id 
a w1tnose detninod 1n custody . It 1a , thorof are , the opinion 
or this office thst tho two witnoeses Who wore co~tted to 

7 . 
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Jnl~ for their retuan~ to givo n recognizance for the1r ap
pearance are not ont1tled to ~tness t oea for each dQy they 
•ere deto1nod in jail . 

Respectfully subndttod, 

FJUJDtt.Ir E. REAQJ\..:{ 
A-n1s t ar.t Attorney Gonerel 

FF.H ~ FE 


