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CONSTIRITION. GF 19455 Authority of judge§ Efﬂgircﬁit courts
MagistTate 'Courts: to establish additional magistrate courts
Y in counties of 30,000 inhabitants or less.
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April 8, 1946

FIL

Honorable Raymond L. Falzone
Prosecuting Attorney
Randolph County

Moberly, Missouri

Dgar Sir:s.

Reference is made to your request of recent date for
an official opinion of this office, reading as follows:

"Article V, Section 18, of the new Consti-
tution apparently provides that in coun-
ties of 30,000 inhabitants or less the
Circuit Court has the right to increase
the number of Magistrates.

"Yet the new Magistrates law passed by the
Legislature fails to provide any procedure
for such increase. In other words, the
Constitution provides that the number of
Magistrates may be increased in any county,
while the Legislature's bill says that the
number may be increased in any county of
30,000 or more.

%ok ow ok ox ko %k sk

"What our Justices of the Peace desire to
know and would like to have your opinion
on is whether they have the right to peti-
tion the Circuit Court for the establish-
ment of another Magistrate Court or two in
Randolph County and whether the Court has
the right to establish such additional
court or courts. My own personal opinion
is that they do have such right."
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Article V, Section 18, of the Constitution of 1945, re-
ferred to in your letter of inquiry, reads as follows:

"There shall be a magistrate court in
each county. In counties of 30,000 in-
habitants or less, the probate judge
shall be judge of the magistrate court.
In counties of more than 30,000 and not
more than 70,000 inhabitants, there shall
be one magistrate. In counties of more
than 70,000 and less than 100,000 in-
habitants there shall be two magistrates.
In counties of 100,000 inhabitants or
more there shall be two magistrates, and
one additional magistrate for each addi-
tional 100,000 inhabitants, or major
fraction thereof. According to the needs
of justice the foregoing number of magis-
trates in any county may be increased by
not more than two, or such increased num-
ber may be decreased, by order of the cir-
cuit court on petltlon, and after hearing
on not less than thirty days public notice.
The salaries of magistrates shall be paid
from the source or sources prescribed by
law." (Emphasis ours.)

It is a primary rule of construction that the intent and
purpose of a particular provision is to be ascertained and
that such intent and purpose is of primary importance in de-
termining the meaning and scope thereof., We quote from Graves
v. Purcell, 85 S.W. %Zd) 543, 337 Mo. 574

"In determining the true meaning and scope
of constitutional provisions, the intent and
purpose of the lawmakers is of primary im-
portance."

In arriving at such construction, it is necessary that
the fundamental rule be adhered to that the instrument must be
construed as a whole. We quote from State v. Adkins, 225 S.W.
981, 284 Mo. 680, l.c. 693:

"It is a fundamental rule of construction

of all writings, whether they be laws, wills,
deeds, contracts or constitutions, that they
must be construed as a whole, and not in de-
tached fragments; that they must be construed
to effectuate and not to destroy their plain
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intent and purpose, and that in determin-
ing what is that intent and purpose all
provisions relating either generally or
specially to a particular topic are to be
scrutinized and so interpreted, if possi-
ble, as to effectuate the intention of the
makers. This rule does not need (though
it does not lack) authority to give it
vitality. It is inherent in the very na-
ture of things, and springs from reason
as Minerva sprang from the brain of Jove,
full-grown and ready for battle."

Unless, after resorting to examination of the entire in-
strument, some ambiguity or uncertainty remains, no resort
may be had to matters extrinsic to serve as an aid in con-
struing the provision. We quote from State ex rel. v. Board
of Curators of University of Missouri, 188 S. W. 128, 268 Mo.
508, 1. ¥. 610:

Mk % & Jts direct force is spent entirely
upon an injunction to aid and maintain,
under stated conditions, the departments
already established. No 'subtlety,! no
'ingenuity of argument,' logically, can
wring from the language used any other
meaning. In such case we are not permit-
ted, for the purpose of attempting to dis-
cover some hidden, some occult intent of
the people, to resort to documents other
than the Constitution itself. It is only
in case the meaning remains in doubt after
the whole instrument is examined that the
court may turn to extrinsic facts for aid
in 1nterpAetat10n. When the words used

meaning, that ends the matter. There is
no room for construction." (Emphasis ours.)

Keeping these fundamental rules of construction in mind,
we have examined Section 18 of Article V of the Constitution
of 1945 and have reached the conclusion that the language
incorporated therein relative to the appointment of addition-
al magistrates is such that by its clear meaning the various
circuit courts are authorized to create additional magistrate
courts in any county, without regard to size. It is, of
course, necessary that the creation of such additional magis-
trate courts is limited to an exercise of the judicial dis-
cretion that the needs of justice require their creation, and
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" further to the limitation thet the maximuu nuﬂb r 80 created
in qny county will be governed by the applicable provisions
off Bection 18 of irticle V w1th respect to the population of
any such county.

, iiven thouuh it be considered that ambigulty exisgts in
the provisions of Section 18 of .irticle V of the Constitu-
tion of 1945, so thut we might be authorized to consider
extrinsic mutters to determine the true meaning and intent
of such provisions, we belleve we would reuch the same re-
sult., In this regard we note thut Section 18 of Article V
of the Constitution of 1945 superseded Section 37 of Article
VI of the Constitution of 1875, which provided for a system
o Justice of the peace courts in Missouri. That section,
together with the 1mplement1n” gtatutes enucted thereunder,
served the purpose of providing convenient courts of limited
Jurisdiction casily accessible to litigants, Such courts
wero o a nuliber "ag the public good wmay rejuire,” as. was
sold in the constitutional prov1sion reforred to. You will
note a somewilt slamilor provision 1u the counstitutional pro-
vision now under consider: tion, where the lansuaze appears
as "according to the needs of jugtioe * This, to us, indi-
cates an intent to muintein o similur system oif inferlor
courts.

further, .ia os beoring upon the proper consbruction to
be placed upon the constitutionul provis ion, we ive resorted
to un examinetion ol the debutes of hie Congtitutional Con-
vention, ‘'/c have doue mo, well knowing that the general rule
is that the relliance that nmay be pluced upon them is somewhsat
limiteds Soe Biabe ox wel. v, Osburn, 147 4, . (2d) 1085,
1. c. 1068, where, ultor so declaring the rulc as stated,
supra, the supreue court did i iuct consider the congtitu~

tional dsbates relecrring to the Constitution of 1875 in deter-

‘mining the wmeeuiay Go ve glven to certulin of its provisions,
A sinmilar wetion wus tokew by the Supreme Vourt in the recent
cuge ol wiube v rel. woat omery v, Woravers, which hus not
yet been reported in elbher btihe olfficilal reports or the ad-
vance sheets.

Keepin: this liwmitation in wind, we direct your atten-
tion to u purt oi the debutes found in bthe Lecord of the Con-
stltutionzl Corvention of 1944~1945 relating to the consgti-
tutionul provision now under counsideration, perticularly at
pege 2819 oif the trensciript ox the vroceedinss hud:

Thale wObz: Lt doog chunpe the nuuber of such
gourts 1n counvies of legs than 50,000 inhabi-
tants?
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« PUTLLIPS (00 Y. LOUIS SI1vV): Ko
stion o that, senutor,

", C0Pu:  In countiecs of less than 30 ,000
inhabitunts, how many magistrates courts do
you uontumplate will be get up under tha
prov1uion of titls Sectiont '

"ile PHILLIP: Counties less than 20, 0007

CTMRLUOPY: Yes,

“at, PUILLIPS: Well, as I understand 1t
Ghose counties thab thlnk thut they can have
the probate judpe continue to act ag pIobate
Judge und ‘ulsgo assume the dutiss oi maEig- v
trate can get alon: with no wacistrate. ‘Phe
probate Jjudge . can do 1t wll., If, in-those
counties where they think the orobate Judge
cen't do it wll, they can have as many as
two mqulvvratos and Ghe provate judie.

AU, GOP&: That 1Is by waking upplication?

M. PHXLLIPS:  They make application to the

cireuit court on poebtlition.

"l COFLe Well, won't vou think thet that,

ia erfect, is whut would heppen il the 01rouit
Judges would asnolnt Bwo extra nagistrates and
they would both be drowing salarios?

i, tu¢uTlﬁ Pooveld, T ohoven't my rile book

before but as ¥ recoll the Lansuese 1t's

tiis VoI i the aecedg of Justice

and tie Tinon ¥ ool the county the
\ St

chviting Ghat question,!

e COEur VWell, you khow o o mebter ot
proctice 1t would be absoluboly wocece essary Lox
countles oi Lless than 50,000 to have ..ore than
one ieoisbrate court, dou't yous

Mile PLULLIPSr pll uL:hLOJ, we uoa cuite a
low; diszeusasion in our sub-comnlititee on bthat
auestbion, wid & owus bthe one thot stood out for

morea kuLpﬁf&tOb on the ground thet I thouliht
L didu't snow enoush about vhe wiole ustabe oOf
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e Missouri to put in a limitation that might
not be applicable to all counties, and I was
the one theat fought for thess extra two
magistrates, and we thought, the Commities
thought, thuat we were golng beyond the neces-
sary number when we provided for an extra two."

Also, oun page 2822 of the transcript of the proceedings:

"M, ROBIZON: ¥ * * . gomwe thought was ex-
pressed, in counties ulong the border line
o of 28, 29,000 and very probably the probate

' Judge would not huve thut time, I think Mr,
ioore from Grundy County nade that susges-
tion, so we provided then thut there might be
additional maglstrutes appointed where they:
were needed end the financlal conditions of
the county were sufiicient to justify it upon
applicution to the circuit judge.”

Further, on puze 2942 of the transcript of' the proceed-
ings: .

Phii. BHAPLIY:  sSenator, why do you assuume
that there will be three msgistrates in every
county in fiissouriv

"l CO0PE: s L understund it this file
lieges provision that the Clrcult Court may
malke i order ralsging lu countles o less
than 50,000 reising the puwaber to thiree.

That is they can put on two extra. There is
no provision here nwde herc abeut who is go-
ing to appoint thems It's not true that
under this provision the Clicuit Court would
appoint thew, but when a petition iz Piled in
the Circult court, the court will maike an
order putting on two extia und they must all
be on salary Just like the probate judne. You
asked uwe why I agsumed that it will be done.
That's the only way that he could heve any
chailge ol venue., We'd have bo tave more than
one it tuen when it comes to casting up the
eloction weturns, the practice 1u for the
County Ulewk to call in elther two judzes of
tiie County Court or two justices of the peace
withinp rive duys aiter the election. They
cast up theclr returng wund they isguce coertifi=-
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cutes of election to those officials who
are elccted, WNow, every ifour years all
thiree of the county Judges, if they do
have three in a county, «ll three of then
are up ror election so they .would be dis-
qua lilied. The only two pbople that could
be called in would be two Justices of the
peace and il tie magistrates are to take
over all oi' their duty, then they would at
least have to have two.™

from the above guotuabtions if'roil the debates, 1t is clear-
ly apparent thuat the Constitutionasl Convention contemplated
thut the civcult court would huve the wuubthority to order the
establishment of the additionul muaglstrate court districts
in oountics containing less Lhan 30,000 inhublb&ntb when "the
nceds of Jjustice wmuay reguire

There is snother ungle to be voncidered in connection
with the detcrmination of your question. "The power to pro-
vide for the adminisgtration of the mugistrate courts was
glven the General Agsscmbly under the provisions of Sectlon
2l of Article V of the Constitublon of 1945, which reuds as
follows:

"The general assembly shall provide for the
cdministration of mugistrate courts consis-
tewt with tuls Congtitution,®

Purgusnt to thig grant of power, the Cenesral assembly
hag adopted senate Bill Ho. 207, wilcn we have exawmined, In
thls billl the General isssembly has purported to restrict the
creation ol additional mogistrete courts except in counties
greater in population than 30,000, Such restriction appears
in the lsnguvogze vsed in lineg lo, 1o, 1o and 16 o Section 1,
page 2, reading ocu follows:

MOE W R jecording bo the needs oi justice,
iﬁ'countlcs of woxe thop v0,000 inhebitants,
the foregoling number of wwiistirabes 1 any
county muy be incrsased by not woye btliun
two o E (imphasis ours.)

While it is truve thut the lesislative construction
placed upon a constitutional provislon is entitled to great
weight yot guch conutruetion nust zive way to gelf-enforc-
ing provigions of the Congtitution. The peopls oi the state
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“in adopting a constitutional provision muy make such provi-

sion sgelf-executing uand place it beyond the power of the
General Assembly to render it nugatory. We direct your at-
tention to Stute ex inf. MeKittrick v, Wymore, 119 G, W.
(2d) 941, 343 llo, 98, whereln the Supreme Court gquoted with
approvul from its prior opinion in State ex inf. Norman Ve
Ellis, 325 Mo, 154, 28 S, W. (2d) 365, as follows:

"'It i1s within the power oi those who adopt
a constitution to make some of its provi-
slons self-executlng, with tle object of
putting it beyond the power of the legisla-
ture to render such provisions nugzatory by
roefusing to pass laws to carry them into ef-
fect. O e n

‘e then think it pertiunent to exaiine Yection 1O of Arti-
cle V frow the viewpoint of detormining whether or not its
provisions relating to the croation of udditional magistrate
courts are seli-executing. The rule is said to be that con-
stitutionul provisions wuro seli~oxecuting when there 1is a
manifest intentlon that they should go into immediate eifect,

LT

ald no wneillury legislation ia necessury to the enjoyment of

rlghts oreated or enforcement of dutiesg lmposed., We guote
from Stute ox 1lui's Mormen v. llis, 26 S. W. (2d) 563, ORD
1\'110 . l 513: H

"The general rule is thus stuted in 12 C. Je,
puge 729:™* 'Constitutional provisions are
sell-executing when there is a manifest in-
tentlion that they should go into immediate
effect, und no awncillary lepgislation is
necessury to the enjoyment of a right siven,
or the enforceient of u duty imposed,!'"

4lso, to the same effect is beGrew Coul Co. v. Mellon,

287 . W, 450, 515 Mo, 798; certiorari denled, 47 4. Ct. 458,
&76 Us €. 752, 71 L, kd. 874, from which we guote:

"There can be no yuestion that constitutione
al provisions, cruating a right or impoging

@ duty or o« liability, where none existed be—
fore, und making no provision for the pussage
of laws by the Legislature to enforce Sumne,
are self-snforcing,m

u

It nmight be contended thut the lust sentence of Section 18
0 urticle V of the Constitution of 1945 would tuke the particu-
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- lar constitutionul provision under consideration out of the
rule., The last sentence reads: ~

"The salaries of magistrates shall -be pald
from the source or sources prescribed by
law,"

We do not believe that such effect should be given to
this portlon of the constitutional provision. In MeGrew Coal
Co, v. Mellon, 287 35, W. 450, 1. o. 454, the Supreme Court of
liissouri clted Bandel v, Isaac, 13 Md. 202, in which case the
supreme Court of Maryland had under oconsideration a provi-
slon of the State Constitution (Art. 3, Seec. 49), which pro-
vided that not more thun six per cent interest should be
oxaoted and "the Legislature shall provide, by law, all neces-
sary forfeitures and penalties," for the deoclaration that:

"The provision for legislative action was

directed only to the enactment of laws to

provide for forfelture und penalties, and

-such direction did not require legislative
action to enforce the constitutional pro-

vision as a whole.," |

We think thuat the lust sentence of Section 18 of Arti-
cle V 1s merely directory to the General Assembly to provide
for salaries of the vaurious magistrates, and thut it is not
ah integral purt of the provision relating to the creation of
the wdditional wme_ istrate courts. It is within the power of .
the people, speuking throush their congtitution, or of the
Logislature, to create oifices without providing for cowmpen-
sution for the officers who shull thervesiter r£ill them, It
has also been held thut constitutionsl provisions may be sell-
enforcing 1n part and not us & whole. e quote from State v,
Otlielley, 117 u. W. (2d) $19, whercin the Supreme Court said:.

"4 constitutional provision muy be sell-
enforeing in part wnd not so as to another
part. State ex inf, Barker v. Duncan, 265
tlo, 26, 41-43, 175 8, W. 940, 944, inn, Cas.
19160, 1. Undoubtedly, the part oi the gsec-
tion permitting the opening of ballots in
election contests is not gelf-enforeing, in
tie sense thut further provision mugst be
made by statute for such contests. But the
part which provideg for the use of the bal-
lots ws evidence iu grand jury investiga-
tlons is self-enforcing, and no legislative
defuult con thwart it." (Umphosis ours.)
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We think the entire situation is quite similar to thut
discussed in Rullroad Co, v. State Board of Hgualization,
64 Mo, R94. In the Constitutlon of 1875 there appeared
Article X; Sectlon 18, providing for the oreution of a State
Board of' Equallzatlon, numing the parties who were to com-
prise such board, presecribing 1ts dutles and transferring
to 1t functions previously discharged by the State Senate.
I% was argued in the case ocited thut this provision was not
self-enforcing for the reason thaet leglslation wus neces-
sary to give it effect, The court, cnswering this conten~
tion, held: '

Wk % * that the Board of Lgualization under
the new Constitutlon bocame ut once the only
board thereafter Ior that purpose, and was
clothed with all the powers und duties of
the bourd for which it was substituted, and
its acts are valid and obligatory."

aAlthough your letter oi inguiry does not speocifically
refer thereto, we deem it advisable to ;lve some considera-
tlon to whether or not maglstrates elected or appointed. in
additional mugistrate distriots created by order of the cir-
cult court muy be compensated for their services, and if so,
from whut source such compensation should be derived,

It 1g elementary thut uny officoxr claiming compensation
must be able to polut out a statute authorizing his compen-
sation, ror in the absence oi' such statute, the rendition of

‘his offlelal services is deewmed to be gratuitous. We guote

from Nodaway County v, Xidder, 129 S, W. (24) 857

"The generul rule is that the rendition of
gervices by a public oificer 1s decmed to be
gratultous, unless o compensgation therefor
is provided by statute, * + #

"It is well egtablished that a public offi-
cer claiming compensation rfor offlcial duties
periormed must polat out the gtatute author-
izing such payment. * * *w

senate B1l1l Wo. 207 is the one prescribing the sularios
to be received by uwll amwiistrutes. We direct your uttention
purticularly to ection 17 of such bill, which ready, in part
ug [ollows:

"The salaries oi all wuglstrates shull be
paid by the gtate, cxecept that thoe state shall
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not pay the sularies of additional magis-
trates whose offices are oreated by order
of the olircult court as provided for in
Article V, Sectlon 18 Of the constitubion;
but the dlsErIcta aasigned to such addi~
tional magistrates shall be designated as
tadditional magistrate dlstriocts' and the
salarles of such magistrutes shall be paid
by the county, - The annual sularies of
aglstrates shall be as follows:

{Here follows a setting out of the salarios
to be pald maglstrates in the various brack-
ets baged upon population and assessed vel-
uation as 7ixed by the General Assembly).

"Iy all countles now or hereafter contain-
ing e population of 30,000 inhabitants or
less, the salary of the maglstrate as above
rov{ded shall include his compensation as
probate judge of sald county. * * # w

( smphasis ours.) \

Were it not for the inclusion of the last sentence guoted,
there could be no contention wmade but thut the maglstrates of

the additional nmaglstrate districts created by order of the
elreculit court in a county uontdlninb less than 30,000 inhabi-
tants would be entitled to recelive the compensation fixed for
maglstrates in such counties under the previous portion of the
section, However, we do not belleve thut thls sentence does
have the effect of precluding such magistrates from belng com-
pengated for the digchurgze of thelr offlicial dutles.

It is & primary rule of statubtory congtruction that the
true intent and purpose of the Leglslature should be ascer-
tained, if posq1ble, from the lanbuage us@d in the act itself,

See Wentz v, Price Candy Co., 175 8. w. (2d) 858, 352 Mo, 1,
To arrive at such intent, 1t is proper to consider the tltle
of an act passed by the Generql Assenbly. We gquote from
Lo do Meyoer & Co. v, Unemnloyment Compensation Commnission of
Migsourl, 152 3. W. (2d) 184, 1. ¢, 189: :

w ok F o Under our Constitution the Title of

a stutute 1s necessarily a part thereol, and

is to be congidered in congtruction., * *
The title.of Senate Bill No. 207 reads as follows:

AN 4CT to provide for the election, appoint-
ment, term oi' office, and thoe nuwiber of magls-
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trates and the manner of conducting such
electionsy to provide for the guslirioca-
tions and commissioning, and resignation

or maglstrates; to prov{de {or the estab«
lishment of meglstrate courts and the
oripinal Juriadictlion of magistrate courts
'in c¢ivil cases; to provide for clerks of
the maglstrate courts and their dutles, and
the salary of meglstrates and clerks of the
magistrate oourts which shall include his:
compensation as probate Judge in certain
counties; to provide that meglstrate courts
shall be courts of record; to provide for
process, pleadling, practlice and procedurse -
in such courts; to provide for the fTorce
and efrect of Judgments and executions, and
for a complete procedure of trlal with and
without jury, and for appeal; and to pro-
vide the operutive date for certain sections
hereunder, with an emergency clause,"

It is immedlately apparent upon reading this title that

* no prohibltion is indicated therein agalnst the payment of

the salaries of such mugistrutey as we have under considera-
tion. :

Another rule of coastruction 1ls that efifect is to be

given to all parts of the gtutute under construction., We

guote I'rom Stabe ex rel, v, ltchell, 181 S, W. (2d) 496, 352
o, 1156:

"It 1g a furtiher geunobrul rule thut statutes

- are to be constructed, iif possible, 0 us to
haprmonize .und give colffect to all thelr provi-
gions. BState ex rel, ills v. Allen, 344 Mo,
743, 751(13), 120 5, W. 2d 1040, 104a5{(4).
Thls necessarily reguires thut iun dotermihing
the meuning of particular scoctlons of a legis-
lative set all obher parts thereof should be
gogsglted 80 Tar as they throw light thereon.
L S T A 1]

With this in mind, we direct your attention to that por-
tlon of Seetion 17, quoted supra, which has becn emphasized by
underscoring. Gilving effeet to this portion of the act and
reading into it the constitutionul provision referred to there-
in, which has been previously guoted on puge 2 of this opinion,
it seems 1o us clear thut the Goneral isssembly intended that
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""" the salaries provided for in dection 17 should apply to all

of2ices creuted in wccordunce with the constitutional provie-
slon. Thut this was the intent isg further evidenced by rea-
son of the Tuct that Bectlon 1 of genate Bill No, 207 does
not provide for the appolntment of addibional maglstrates in
countlies containing less than 30,000 inhabitunts, yet this
portlon of the uct is not referred to in Seetion 17, but
rather reference is masde to the constitutional provision.

It is a further rule of statutory congtruction that
legislative enactments will not be construed in & manner lead-
ing to absuritles, Ve guote from State v, Irvine, 72 . W,
(2d) 96, 435 Mo, 281: -

® ¥ ¥ % The courts will not so construe a
statute as to meke 1t reguire an 1lmpossi-
bility or to lead to absurd results if it
is susceptlble of & reasonable interpreta-
tion. t S T T

. Conslderin:; the effect of a construction of Senate Bill
No, 207 which would deny to magistrates compensation for the
discharge of their official duties, when such magistrates
have heen appointed or olected to gserve in districts created
by order of the circuit court, it becomes apparent that an
unreasonable and absurd situation would be created,

from the above, we are persuaded to the view that no in-
tent existed on the part of the General Assembly to deprive
such magistrates of compensation when lawfully appointed or
elected to oifflce, und that their conpoensatlion should be paid
by the county wherein they serve. This, of course, 1s the
direct statement contained in that portion of Uection 17 of
senate B1ill No. R07, ubove guotod, wherein the followlng ap=-
pears: " * t % the salaries of such magistrates shall be
pald by the county."

CONCIULION

\
In the premiges, it 1s the opinion of this dopartment
tuat the circuit court ol o county containing less than 30,000
Inhabitants has the sutihority, upon p@tition, aird upon a de~-
termination tiiat the neceds of Justice reguire such actlon, to
inercage the nuwber of mugistirate courts lu such county in a
nutmber not gxceeding two,




Honorable Raymond L. Fulzone =~ 14

We are Turther of the Opinion that such magistrates so
appointed or elected to serve in additional magistrate dig=-"
tricts created by order of the cirouit court are entitled
to compensation for the discharyge of their officlal duties
in an amount determined 1n accordance with the brackets get
out in Section 17 of Senate Bill No. 207, and that such
salarles ure-to be pald by the counties wherein such addi-
tional maglstrate districts are located,

Respectfully submitted,

WILL i, BURRY, dJdr.
Assistant Attorney General

. APPROVED

K. TnYLOR
, Attorney General
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