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FILED 

;z 
l'his 1 s L1 repl y to .fOUrs of recent date who1·oin J ou 

subr"11 t c.nu l'eque st as fol l o't';s : 

11 v!l ... o.~e 7 of joune ill .o . 12b , cc 
tion 11409 , ~~ne s 4 , 5 ~w 3 , ~e fol 
lowin._. wor ds worc ztrlchen r'1•o.,. t ... ··c 

111 by the . ousc .nea.10ul' a o 1 J.LUl'St..O.J , 
April 1st , known as . vuse 1:u.10 1uu ... ont 
~o . 2 , w::....ici.l appears on .D.L,O 928 of t he 
OUf>L Jct..-~.':1"'1 ~ 

' such re t ail s a l e s as may be ma~e in 
COHUncrce bet¥10en t is utato o.nu. an) 
other state of tho Unitoa .ta.tos , or 
be t ween t~is statu on) a.ny foroi 1fl 
country , and ' . 

'>'l ease furnish m(J \:1 t h an opinion just 
as quickl y as possible, ndvisln , 1G as 
to just how this amendment will affect 
t "lo ci tlzenry of t.d a s to.to and dLscribe 
tv me in .... etail your opinion of what re 
tail sal es now will be i~c ludo~ in the 
law in the event this 111 bocouos e. l aw 
r..s awended by t£.0 afore a ala. ru 10nc..L nt 
~o . 2 . 

Also auvi s e me v1ho t ae r or not the e.uop
tion of t.is aoenafuont i. subata.ncG is 
the aa.option O;L a so- call ed "use tax" . 
In other words , a s the ..3111 lO\'f roads as 
ruJ.ended by runendr.1cnt .... o . 2 , docs 1 t au
brace the elo.~.tEcntc oi a "use t.ax 11 ·? 11 
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~ ectlon 11409 , n . L. , o., 1939 , before striKi n G out 
tHe \ ords includ~ L.. i c .. t tl(; t.tOove a...1en<lMent .t.·eaus ..L£1 oart a s 
fo l lows : 

" .... n<-ro is hereby s ) ocific a l ly exe.1.ptca 
1'roJ. t nt. 1)rov:i.tdons of t_ ir.. ul'ticle a.!u 
1ro ..• t:e co.1p ..... 1..at.iun u.:.. tht. tax l t ---rieu. , 
a.!:.~t.sf:00. or pa:,E.wl <.; unL..(,l' "t;. is art:u .. lo 
s<1cL. ro t a i l sal e s as m:...y bo u a.u.o between 
t!.1i. stu.tc C.....'1C... WlY other ~tt..to of the 
v.!'l itea. tutEJ~ , 01' bctueen t! ... lS ~tate ... u10. 

an 1orei&n cvuntr~ , ~'1~ any retail ~a.le 
J 1 , . 

· 7 __ icl... t_J.o tate or .. i s souri l s pr ol.. .. J..L tee. 
frou taxln~ unu.e r t.h(. Con:... titution or l~~·w 
01 \,:Oe :.ni tea. . to.te: of Ll .• crica., Mu su.cn 
retail sal es of tan i b l e ~~rsonal Jrop<- rty 
\1 I. c h t h e ·.cncral f.s seubl y Ol tho ~tat(; or 
_.is sour.;.. h: n•ol.ibi ted frou t.axinc o.c fur 
t~E-r t.::xin.._ by t.lJ.c Con!:titutL.r1 m t is 
tate . ~- A ••• • :.:- ·-~" 

• 

'..1.' •• is section as aJ,1o.1do ll r1ill reaa. i n .)rtrt us fol l ows : 

" .... hoLe ie hu-. ~~' Specifica.lly <:.xo .. ptod 
f l'O••l t:.<.. provlsio:1s 01 t~ is a1·ticl c D 1-

.~.·ruu the co •. 1ut ... t 0.1 or' tne tax l t..v ica. , 
&. ..... ~E. .. :::eo. or 1)U'j bol e unut:;.t.· ... ..LS a :etic lo , 
.. .. . any h, ta.il z ul c ~.hic.l t 11e _tate 
of •. ls s ouri i~ 1Jrohi o i tc<i 1ro11L taxin._. 
u..1ucr t 11e "'o:u, ti t u t ion or· laws 01' ·the 
L,nitcd .. tate:.. oi' l:.J1crica , , nd such l'ctall 
sal es of 'tw1._ 1 ol c. )(,rsonal "'ropt. rty \ .~ cu 
t, ... ll.. C.'1<..ral . ~ DE:UOlJ 01 t.t1u tO.tt.. 01 

~ iLsov.ri is t.) I'OlJ.i u l teo. fr01 .. 1-a.xlnt> Ol' J. ur
·che.r uO..X.L1 oy uLlt- ~..- onsti tuti un of ~ ills 
L tate . · .. ·.: ~. " · 

J..~t(; ;ortion or u •~c exemption ~ectlun 1 1400 not quoted is ."lot 
')orti1011t to :rour .~.nquir.~ • 

.tro~~l our r·c ~e r::rch o _ nal o s cc..x :.11u v_sc to.:\. acts, iscour·l 
is t.1.e onl ,y LtC. uC wLich '1ac r ..... 1 cxe. •9 tlon c l auso \, lt a )revision 
sl11i l o.r to t.1G clause in oction 11,!09 r'hicn io ntrlck<-n ou·i.; by 
n:. o '1 UL..(; : '0 "To • 2 • 
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In the 11 ti 0 ation f: .. _icn tl is u.opartJ .• e _lt has handled , 
.... _ ... cl•c..in t:::;. foro

0
oin.::, _n·ovisiuns of c ~( exemption section 

\',e.ec.. claimt;d to be ap,.?l.~..caole , •.;_lt. t~x payer r.ws ·cakon t:1e 
.)ositlOL1 t ... .u.t o.nJ 1·e tail ['al e ,,:.<.:;.rein lntcr~tate co .. ullE. rce 
is l1volved is exer!ip ted by saiu. exo .• ption -.~1·ovlslons , 1·(, -

Ul'u l e ~ s of \".lle t::G.er or n ot th~ sta to is 1 .)O\';erca to i m.pose 
'\-h(;; to.x under· tho provisions of tr~t.o co .. crcb c l ause of c.he 

cuGral ~onstitution . 

If the bill passe:J \ 1 t i ·tllLs clause str i cken .out , t:1en 
t e r.tate woul a. be aut. .... orizcd tJ ir .. ,.:J03L t ... 1c tax 0.1 "very r·e 
tt.s.il sal e , o.s defined i n tne a.ct , 10 aralos:: o1 tl1e fact tl1e.t 
!:UC .. tax .. na~ 0f'fect interstate c o ....... ercc , )rovided -chc iw.po
cltion of the tax roul d 10t be i~ v i ol ation of ~·~ ca~~Lrce 
ClO.USG Of the -Oderal vOnst i tution . 

1'he case of _c. ol drick vs . ..... er\;lnd - · :1ite vaal ... inin!:., 
o.n.pany , CO ~ . Gt . 391, 309 u. ~ . 33 , 8 4 L . J.d . 3GO , v:as oefore 

t_o t..pre e Co rt of the Lni ted tates on certiorari f r mu ~he 
tpre,_e vourt of ... ;E.w York r.nu. was uecided 11 Janu:1ry 1940 . In 

t_lat c~se the ~ow for~{ : t y aal es to.x act m~ bc1ore t:':le court . 
'J.he t.rnnsaction sou::;ht tv be taxed 'l:.as a sale o..~.· coal \": __ ic_' 
li!OVed in interstate COl :merce . l'he er·~ind- .lite Coal vOJ.t~any 
v•as a L

1ermylvania corporation , with .tines i "1 that ..... tate but it 
h o.a. a s &l os o ... fi c e 1 tht. vity of .Nm1 Y.o r k . L.le sal e.s contracts 
were enterea into the Gi ty of .. .Jew ork , th(, c oa. l purchas ed undc r 
the. S( contracts moved f ro .. , tl1e .nines of .Pen11syl vania. t o Clocks 
in _\ew Jersey, then by bar:;e to t he const.Lmere i11 :e\·· Yor k City . 

~ action 2 of the N(,w York sale s to.x act i'lxea. the tax 
ut , "two perccnt um U.Jvn thu W110unt oi rec(;; i pts f r OJ•t every s&le 
in l(,\: .or .. . " ...;y ect ion 1 (e) the, term 11 f..ale tt was defined 
a:... 11anJ transfer of title or .;:>os:..ession , or both, i11 any 11rumor 
or any .... cans wnatsoever ror a c~ns ic..tJro.tlon , or• any a 0 r(,e:...cnt 
t~~refor ." (SO ..... . ct . 1 . c . 390) . 

1'he court in speakinL of the event at w_ic ... _ t ~1is tax 
i s ..... .)Osed sald , 1 . c . 391 : 

"-: . . ·.: It i s co::1uitioneu. uo 1 E.Vents oc 
cv.rrL1_ r:it:':li n t!le state , eltuer tra1sf'er 
of titl e or pos sessio of t 0 purcha sed 
;ropc.rty , or a'1 a·•r(. cr ... ont wl thin. tho st(L te , 
"conc~.-'.. . .J..lated" there. , for the tranLi'cl' of 
tl tle , or possession. -.:· .. · ~. 11 

A:Jpl yinc tni s rulinG to the t •• i s souri ~ nle s tax act 
w :ich il1"')0se o t:1e tax on tht. transfer 01 titl e or ownePs:h.ip , 
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t hen th& event of thE: transfer of title Ol' O\·mcrship woulc. be 
t ho condition upon vk-..ich t h e tax is i1.!posed . 

In the 3erwind- .. ~lite case, supra , the Coo.l Company co.n
ten<ied that t h e imposition of tbe ta..."'t on tl1e transactivns there in 
meat ioned would be in viol ation of the conuacrce clause . · •. h ile 
co.JDH~rce was invol ved in these tra..nsactions the court he l d 
·t;ha t that of i tself' woul d. no t pronibi t the ~tnte frolfl imposing 
the tax. At 1 . c . 392 , t he court said in dlscussin:_ t _.l s ques
tion: 

" Jut it was not t~~ ~urpose of the 
co . .u.1erce clause to relieve t.tlOse en
._,a0cd i.n intez·~to.te co ....... tcrce o1· their 
just shor& o.t state tax bur deas , mere l y 
b~.;cr.use an incidental or consequential 
ef feet ol' the tax .dJ an increase in t he 
cost of doing t r1e bus1.ness , .estern 
Ll ve Stock v . \ureo.u of ... \evenue , 305 
t . ~ . 250 , 254 , 58 ~ . ct . 546 , J4B , a2 
L . Ld . 823 , 115 A. L . H. 944 . ~ot all 
s t ate taxation ",_ s to be cvnde1:med be 
cause , i n so.,1e d a.nncr , 1 t .has an effect 
upon com..1<.. rce between the states , and 
there arc uany forms o.L tax whose bur-
de 1s , \':·hen ai :::;tributect through the play 
of e c onomi c forces , affect interstate 
commerce , w .. ich nevertheless falls short 
of th.. ref:;ula tion of the co.:1uerce wh ich 
t he Con...:ti tution leave s to ~ont.. re ss . · .. -:. " 

ln speakin~ of· certain taxes v1l:.ich state s micht not 
:Lapose because they wvul d buru.e~'l Cull:Jl!Grce , the court at 1 . c . 
303 said: 

" .... ertain types ol' tax may , if pE:ir!ui.tte<i 
at all , so rcaa.ily ·oy mau.o thG instru-
ment of L.1pedill;._, or dcstl~oyin.;;_, interstate 
cu •. Jl.ll rce as plainl y to call foi' their con
del11!1ation a~ .foroidden r<.;t.:.ulations . ._uch 
arv the taxes a lr<.;a.dy noted \·1~.Lich E.;.rc. ai cd 
at ur discrL~inat(., a._salnst the corm.11. rce or 
iinpose a l evy fo:e thG privlle...)e of o.oin, it , 
or· tax laterstate ·G ro..ns_)ortation or com-
... unicat ion or t heir ~... ross earnings , or lovy 
an exactloa Oll .aer•cha..l"laise ill the course of 
.i..ts intt...rst a tc journey. ~ac:1 l;ii)Oses a 
ourden v:l1ic:1 intrastate co1r.ncrcc uoe s not 
'0ear , a~1c .to rely because inters t ate cou
.~orcc is be ing done. p laces it u t r ~is.u-
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vanta ... c. L1 coruparlson ;7i th intrastutc 
buslne ss o1• .Jroperty 1n circumstances 
suc11 th. t if the ar::serted .:.)OWE:> r tc.. tax 
\,ere suntained , t.,b statc.s woul d be 
l eft free to c::-..e r t l t to tho d.etr imcnt 
of the. national cO!irnlor ce . 11 

1"'hc cou:!:·t in t in case :_e l d tlli.: t tl:c to.x coul<i be ir.. .. -
)Osea \.ithout violatin~ the c~L.crce clau~e o~ the C0nstltu
tion eve.'l t:L.ouJ1 interstate co::...:. •. erce is i 1volved. 

lhe rule , a~ announced by t~e l atost aocisions , ~cems 
tv be that tne state rua J .Jnpose a tax on cor.;aerce ll such tax 
a.oc s >1ot buraen inter!"to.te coumbrce any more t:1en it aoes 
intrastate . 

fhe ... upremo Court o ... the uni ted ,tates i n the •. estl.rn 
.Live tock CO..~::: , 303 "G . ~ . G5J , hel d that t ... lOSO enwaf!ea i n 
interstate co1umerce uust bear their just shai:o i n interstate 
tax burdens . Tho ~e rvvlnd- ,hi te c ase anu t he estern Live 
tock cas e , supra , are two of t he lcac.1n~..~ n~'-' l ate:::t cases 

o t~o questiun or t he rignt s of the. s tate~ to tax trans 
actions in w ,ic _ interstate COltlrtl<.;;rce is i n volvua . 

~he words l ncl uued in runenduent .o . 2 to Louse J ill 125 , 
11' l eft i n t.ne o.c t , an..:1 if vhcy a.o not viol ate t1l<- t...quall ty 
c l ause of thc. oderal Lont.tituti on , woul d excj.1pt fro ... the pro
visions of tne r0 tai l sal es tax act sucn transact~vns as are 
in commc r ce between t he sta tos , etc ., oven t. ou..;h 1 t \?oul d not 
uc ln violation of the co . .ua.c rce c l ause of the ... t:.uorc..l <.,on. ti tu
tlon to tax sucu tra...'lsact:ons . 

l 1he <Hfe ct of the ru,.ondluont i s to place int erDt a te re 
tail sules , w._ic: may be taxeu. without viol atinG th6 provi sions 
01 t ... ~e co ll .. t. rce c l aus e , on tho so:-J.e ~usis as tl1c intra::Jtt te re 
tail s ul es . 

Your .furtJ!.&r inquiry as to \'rhethE;r or n ot t·1e auv ... tion 
of this ameT1draent iB substance is t ho auoption of th(; s o- called 
"use 'tax" . The sal es tax act imposes thb tax on V10 pc.rnon 
w.10 purchases the article or service for use or cons uu:>tion . 

owev6 r, we do not think the act in its J)I'e sent !h"r.t, or .,.:. th 
the proposed amendment , woul d make it a "use tax". In dis
tin._,uishinu bet\'roen a use tax anu. a sale~ tax , \, € ~·ind reft:.rence 
to cases in_ vol ume 43 o.f . ords anQ .&.Jl: rases , .( er •. 1anent .dl tion , 
at pa~e 103 of tl£ ;ocket insert: 
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n '.~- he provis iun o f t he hrkan~as .u.eta.i l 
~ales 'l'ax Law proviainc..- t h at every pe r 
s on , a s defi ned in th~ a c t , shall r0~ort, 
as a retail sal e , t he use or consumption 
by h im of anyth int; on \'l~li ch t h(.; sales 
tax La s not been _aid , ~ma on Wl_ich a 
sales tax would have been levied ha u t he 
t h in0 in question been sol d at retai.l in 
the state , a~- shall pay t h e sal es tax 
t hereon , aoe s :1ot l evy or impose a 1 u s e 
tax,' but rather imposes a ' sal e s tax . • 

In the case of a ' use tax ' t nere i s no 
change of possession of t h e property , n o 
chS-!l[_e of owner ship , a.nu. tho ovmer pay s 
t !1.e tax , vh ich is an (jxcise or exaction 
cha.L•ged because of t he owner 1 s privile c.e 
to exercise or assert soroe of t he ele 
•Jlents of ownersh i p over t !le property. 
1 ann v . I .• c Carroll, 130 ~ . ·:~ 2d 721 , 726 , 
198 Ark . 628 . " 

Appl yinG these r u l es to the •.. issouri sale ~ tax a ct , 
it is thG opinion of t n is department t~t the act itsel f , 
or as runen<ied by amendment No . 2 , would not make it a · 
"use tax'' . 

hOY Lc~ I'l.~.·R ICK 
Attorney '.eneral 

J.~espectfully submitted , 

TY ... E '.. . 3U .. tron 
Assis tant L .. ttorney ..:. enc ral 


