
OFFICE~S : Trustee o~ county hospital subject to ouste , 
criminal prosecut i on , and civil suit for il egal 
purcha se of supplies. 

January 21 , 1942 

Hon , T . -· • l!'auoott 
Prosecutinu .u.tt orney 
Callaway County 
Fulton, Missouri 

FlLE 

::Jeur a.:.>ir : 

This depar tment is i n r ocoiDt of your request f r an 
opinion under dat e or J anuary 19 , 1942 , \thi oh reuds as fol
l ows : 

"I a~.. wrltin..:; your office for an opinion , 
on t he last clause in &ec . 15195 , 1939 
Revised wtatuteo , which reads a.s follows : 

' No Trustee shall have u per sonal 
pecuniary intore~t , either directly 
or i ndi rectl y , in t ho purchase of 
any suppli es for oa.id Hospital, un
loss the s ame are purchased by com
petit ive bi udine .' 

"Of couroo , this l aw applies to establish
i n:; and uaintainint.:; u County Hospit o.l . \/e 
lli:.vo one hero in t his County and it seems 
t ho.t one or the Trustees of t he Hospital 
has fur.niohed conoidorabl e supplies to t his 
Hospital , 'Hithout co:c.poti t ive bi ddi nc . 

"I don ' t think that t here would be any ques
tion but t hat t he contract \TOuld bo void to 
start \ti th , but if 1 t vrns performed e.nd t llc 
gooda paiu for , woula. t here be any liability 
on the Trustees part , or would he forfeit 
his riGht to be Trustee , by reason of havi ne 
done t his? 

rti huvo IiJ..Y ovm ideas about thio situation 
but \JOUld like t o Ilt.. ve un opini on from your 
off ice . " 
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Th .... t part of Section 15195 , H. s. '!'.o. 1939 , whi 
set out i n your request i s \iOr deu in f.4 plain o.nd una:..b 
na.nner . It r..iD.:- not be coust..L·ucO. but r..ust be t;,.L von eff 
written. t . I..oui s .uuuse.ment Co . v . ..;t . :.ouia County , 
s . \1 . 667. 

The above partial Jection is nandatory ......::.d e.ny 
tract for t ho purchase oi supplioa for a county hoopit 
entered into by the trustees vlithout competitive biddi ~ is 
absolutely void . 

I n your request you state t hat the contracts ha e been 
performed and t ho &-oods delivered and puid for . You a 
state that one of t he trustees has furnished considora 
pliea to tile hospital. The genera l rule io that noith 
party to an illeGal agre~nt that has boen executed o both 
sides l'dll be alded in recoverinG what has been parted with 
under t he ficlreeo.en t . 'l'his rule is set out in t he ct..se of 
I dol v . .. Iomil ton- 3roym .~oe Co. , 121 &. \1. ( ::: .... ) 817, p • 3- 4, 
where t he court said : 

~ · The general rule i s that neither party 
to an (il leGal) a~e~.ont t hat hus been 
executou on both sides will be a ideu in 
rocoveriD.3 wlu .. t ho.s been T)arted with under 
t l ... e &greer..ent . • 12 ... \a. J ~. , Cont:acts , 
Joe . 21 .3 , p . 724 . nume rous cases fror... tho 
suprewo 0ourt of the United Jt~tea and from 
many states are cited s upportin3 t he gen
eral rule as at ~ted · n Awerlcan Juris
prudence. ~\L:.on3 the cases cited i.;j Ullli1an 
et u.l . v . J t . Louis ~'air ~'..ss •n , 1 67 . o . 273 , 
66 .3 . W. 949 , 56 L . .. ~ • .ti. . 606 . In t.no Ullm.m 
Guso t he cour t quoted with approval fro:n 
~1nne1· v . .. !cnuc~·son, 10 ::o . 205, us fol 
lows ( pa~e 951): ' Tho r ule i n respect of 
money pai d on ill~~al cont ract s appears in 
(!eneru.l to be t ha t r~_onoy so advanced may be 
recovore~ in un act ion for money had and 
rocei voa vrhile the contract roao.ina ex
ecutory , because a viol ation oi .. tne l aw is 
thereby ~~evontod ; but , if t he cont£act be 
executou , it cunnot be recovered back.' 

" ' I n an exoc~tory , illo~ul und i iDLtor al con
tract t he l m · <..~.llows f or repentance, :...nd 
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coney paid thereon ouy be rocovorcd 
back; but , if the contract upon vhich 
t he money is paid h~ s been performed , 
t L1en the la\'1 \1111 not aiu the party who 
has expended uoney thereon to get it 
bac .. \. .' Burceso v. llonchester Inv. Co . , 
J.io • .App . , 186 s . \'1. 114.4 , loc . cit . 
1145, ana cases t here cited . " 

The above opinion is on the ~eneral rule between pri• 
vate individuals , but there are exceptions to tha.t cen ral 
rule \there t .. 1e public is intereoted. In t he case of \I tmer 
v . J.. ichola , 8 s. 1. (2u) 63 , par. 2 - 3, t he court said: 

"It is to be first noted that t he ques
tion of enforcing t he contract or in any 
way Givin~ it effect is not involved. 
Tho cont.ra.ct has been completely executed 
on both sides. ~.bat t :1e plaintiffs seek 
is a recovery for t he school district of 
t he noneyo pa.iu out for the site. Iu so 
doin0 t hey r ccocnize t ha.t under equitable 
principles t he district is bound to re
store to the riGhtful o\·mero t ho posses
sion or t,.J.e land llhich it obtained in con
sideration tor the money . Jparks v . 
Jasper County , 213 l.o . 218 , 112 v . tt' . 265 . 
Tho {Senera.l rule is that \more t he parties 
to an illegal contract are in pa.ri delicto, 
and the contract has been fully executed 
on both oidea, neither will be aided in 
recoverill[.. what hus been paid out undor 
t he contract . The rule is without appli
cation , however , in cases in \lhich the 
public interest will bo bettor pronoted 
by :.;rt....nting than by denying relief . \lin
cheater .l:.!lectric LiJJ.t Co . v . Veal , 145 
Ind . 506 , 41 I . • E . 334 , 44 N. ::! . ~53; 6 
ll . ~ . L. 829 , sec . 220 . " 

Under t he above opinion , even though the parties o t he 
illeJal contract have fully executed tile contract , the courts 
will aid one of t he parties whero the public is intere ted. 
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Accordin~ t o t he above opinion of the court, t 
county could brln~ ~ civil action a~ainst U1e trustee 
furnished the supplies to t ne hospita l f or money had 
r eceived. The queotion os to t he amount of t he r ecov 
\IOuld depend upon the facts in \Juch and every case. 

You also inquire as t o t he question of the for 
of office of t he trustee. There is no question but t 
trustee could bo oustoJ f or violation OJ.."' hio duties a. 
tee of the hospital i n furnishino ~pplies i n direct 
tion of Ject1on 15195 , .tl . s . :t.:o . 1939 . It \:as so hel 
'the co.oo of Stc.. t e v . ~lyr...ore , 119 8 . \l . ( 2u. ) 941, 1 . c 
where the court sai d : 

~In other words , under the stutute , the 
offcnain0 official ' forfeits by t he act 
forbidden ' (Jto.to ex int . v . ~llis , 325 
l.~o . 154, 161 , ~8 ...J • .i. 2d 363, ~66} and 
is subject to any rc~ody avQilable to 
t ho peopl e . " 

eiture 
at the 
trus

iola
in 
944 , 

The trustee \"Tho furnished t he supplieo to the h spital 
i L violation of t he c l ause set out l n yo~~ request , a d t he 
other trustees , if ncnbero of a conspi r acy , can bo pr se
cut ed criw.ina.lly . The muin section under which {.. crii ina l 
pr osecution could be ~intained i d ~ection 4482 , R. 3 I:o. 
1 939 , 'mich reads ao follows: 

"Jo.ny nerJ.ber of the county court , common 
council or board of trus t ees , or officer 
or u~ent of ~y county , city , tovtn , vil
l age , school to\.nship , school <1iotri ct , 
or other r.mnic1pal corporation , Ttho shull, 
in his official capucity , \dll fully or 
corruptly vote tor , assent t o or report 
i n f avor of, OJ.' t llow or c crtify for al
l orrenco , any clain or der.tand , or any pert 
t hereof , ac;ainst t he county , city , to\·m. , 
villa..;e , school tovm.ship , school distric t 
or other nunicipal corpor ation , of which 
he 13 such ofticer or a~cnt, or ~o.inst 
the c unty court , co~on council or bourd 
of trustees ot \thich ho is u :c.eubcr--ouch 
claim or dor.u:.md , or part the roof , boint.S 
for or on a ccount of any cont r act or demand 
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or .oorvice not authorized or 1ade as 
provided or required by law--every such 
peroon so offendinG shall , on conviction, 
be punisheu by i nprisorment in the peni
tentiary not LOre than five years, or by 
c.. fine of not l oss t han one hundred nor 
Iaorc than five t housand dollars , or by 
i mprisonment in the county jail not los s 
than two nor more t han t\'lelve tlonths, or 
by both ruch fine and i uprisonmont . " 

Other criminal sections under \Thich t he trustee ho 
ille~ally furnished supplies to t he hospital could. be 
cutou are sections 4339 and 4340, R. s . Uo . 19J9 . The 
sections aro u isdcm:ea.nors, but Section 4482 , supra., is a 
grauod felony . 

Th~t the trustee \lho illeGally furnished supplies to 
the hospital, tind t ho other trustees , i f uuilty of con !racy 
i n t.~.J.o ill&..;W. trWJ.s .... ction , coUld be rEBovcci frou office e..nd 
could be subjecteu to criminal prosecution was held in he 
case oi' Bakersfield Hews v . o~ark County , 92 s . VI . ( 2d ) 60:3 , 
par . 7-9, ~mere the court .ouid: 

"If he ' be ~uil ty ot• u.ny llillful or 
fraudulent violation or neglect or any 
official dut y ' (:.o • ..Jt . .. ..nn . sec . 11~02 , 
p. 614~ ), he ~uy be reooved from off ice 
by t ho method provided in sections 
11202-11209 , 1 • .3 . 1929 (:. o . Jt . :.nn. 
sees. 11202- 112 9 , PP~ 614~-6146) . Ho 
\rould be subject to criminal prosecution 
under sections 3945-3950 and 1018?, d . s . 
1929 (Lo • .3t . ~~. sees . 3945- 3950 , 1018?, 
pp . 2761- 2763 , 3095) . " 

The procedure for the ousting of u county of!'i c r under 
t ne facts st~tcd in your roquest is s et out in Section 12828, 
n. s. :...o. 1939 , \Thich reo.ds as toll cms : 

"AnY person elected or appointed t o any 
county, city, t own or to\mship of' :fica in 
t his stat~ , except such officers as may 
be subject to ro~oval by ~pcachment , who 
shall f ail personally to devote his time 
t o t he perfo~ce of the duties of such 
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office, or \'Jho sho.ll be &uilty or any 
willi'U.l or fraudul c-ut violation or ne
:;lect O-' ony o::r iuial duty , or \:!...o shall 
knowin_·ly 01· vlill..L'ully fc.ll or rofuse to 
do or perf orr._ nny of .1.. i0ial act or u.uty 
.. hich by la.\1 it ls llia duty to do or per 
rom w1 t h respect to the execution or 
enforcer:.cnt of tho crilr.J.nc..l lawn ol' the 
stu.te , ollall thorebJ 1'o1·f'oit h.l s office , 
and 1 t;.y be reraoveu thcl'efro ....... in the m.nn
ner hereinafter provide~... . .. 

Thi3 section uu.o ent..cted .in uccoruanc e ui t .. 1 .,)oct· on ? , 
... rticlo XIV , of thb ~onst~tution o ... · tJ1o .;t ~te oi' . ~osou 1 • 

. 1.s to who shall bring an ouster proc eo din.; under the 
facts ntut~d in your ro iuest, is sot out in joction 1 28 9 , 
.Li . d . Lo . 19.;9 . 

CONJLUSI OU ---
Under t .. 1o at.ove authoritien , it is the opinion o 

departl:.ont t•J.... t t. trustee \lllo au.., farnished oonsiaerabl 
plies to t ne county hospittil ot Galla\roy County , tho fu 
ing o£ ,.hic"1 wa.s :uot open to co.1.petitive biudin._. , can b 
f'rou office . 

thla 
sup
ish
ousted 

It Li further the opinion of this uopuJ. .. tm.oo t tht.- u 
civil suit o .Jl bo brousht against this trustee for none ha.d 
ana receive~ under on illcLal cont-act . 

It is 1'urther t he opinion of this depart!.- .1t the. the 
trustee , ur.der tho ~· .1ct.a sot out in your requeat , cu.n b prose
cuted crioinall y unuor 3ection~ 4402 , 43J9 and 4~~0 , a. 3 . ~o . 
1939 . 

ilespcctfully subtJ.it ted 

" • J • BU!UC-... 
... :lc:.stt-..... t _ ttorney Gen r al 

v1J•.J c . 'l'H'U .. ,to 
(J'"ctine ) Attorney General 

;{ : HR 


