~LOTTERY : An Operatlon whereby an automobile dealer gives a
: '~ prize to the person who supplies the largest number
of prospective purchasers who actually purchase an
automoblle does not contain the element of chance '
iand is' therefore not a lettery.

October 22, 1954

Hen. Irvin E. Emarsen L
Assistant Pr@aeauting Aﬂtorney
 -Jefferson Gounty . -
'*ﬁillsborn, Missouri

Dear Sirz

Referenee ia made te y@ur requase fer an official epinten
of this effies, which request reads as feilaws:

: "This affiea has heen reqaested t@ giva
an. opinion as to whether or not a certain
»gramatien plan contem glaﬁiag being used

auto dealers of th 8 eaanty constitutes
ettery.: .

“The plan is to giva each purchaaar of a
new automobile a preospect book containing
cards. - The owner of each automobile pur-.
chased is privileged to furnish the dealer
with names and addresses of prospective
purchasers. Such information will be
placed upon the cards and mailed to the

. dealars. :

"t the end af the year, the owner of the
newly purchased autemobile who has furnished
the dealer with the largest number of pros-
pects who have actually purchased a new car
from the dealer, will be entitled to a new
automobile in exehanga for his old one, and
without additional consideration. : The other
new car purchasers who have furnished to the

~ dealer prospects who have purchased a new
automobile, will be paid the sum of one dol~
lar for each prospect whose name was fur-
nished to the dealer and who, in fact,
purchased a new automobile,.
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‘ﬁiéﬁr'épinian 0n ﬁhis:qué§€ién w1i1 be
appreciated by this office." :

. 'The.quéstidn-teibe determined from the facts submitted is
- whéther or not the procedure outlined would be in viclation of
»sepgian*ﬁéaaﬁzo RSMo 1949, whieh section reads as follows:

"If any person shall make or ‘establish,
. or ald or assigt in making or sstablishing,

any lottery, gift enterprise, policy or
sgheme of drawing in the nature of 'a lotw - .
[ tery as a business or avocation in this -

" state, .or shall advertise or make public,
- or gduse to'be advertised or made public,
by means ‘of any newspaper, pamphlet, cir-
" cular, or other written or printed notice
~ thereof, printed or elrculated in this -
- state, any such lottery, gift enterprise,
. polic{”or schede or drawing in the nature
~of a lottery, whether thé same is being or
48 to0 be condudted, held or drawn within
or without thig state, he shall be deemed
guilty of 'a felony, and,upon gonviction,
ghall be punished by imprisonment in the
penitentiary fdr not less than two nor mere
than five years, or by imprisonment in the
county jail or workheuse for not less than
. 8ix nor more than twelve months."

In €hé_céséjéflStaté,exkinf; MeKi€§r1ck, Attorney Genarai,_
V. Globe Demogrdat Publishing Company, 110 SW 2d 705, l.c. 713,
the Supreme Court of Missouri stated:

"The eléments.afféfléﬁterl,afe: (1) con~
sideration; (2) Prizej (3} Chance.r |

The_absence of any one of the three elements above mentioned

would remove a particular plan, scheme or transaction from the
operation of Section 563.430., Therefore, for the sake of brev-
ity, we. shall first examine the procedure outlined to determine
if the element of chance is present. . : :

- The term Mohance," as it relates to lottery statutes, has

235% defined in 6 Words and Phrases, 1954 Cum. Supp. p. 142, as
ollows: o ‘ . . _ -

"The 'chanece,' which is an essential ele-
ment of lottery, is the antithesis of that
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whi¢h happens by plan or design or by ‘the
exercise of volition or judgment. Com, v.
""%Zni@wakia 98 A, 24 215, 217, 173 Pa. Super,
- 2k5s B D .

- "As an essential element of a lottery, the ...
- -word 'chanee! refers to atteémpt to attain =~ .
., gertain ends, not by skill or known or fixed
. rules, but by hapbening of a subsequent
. event, incapable of ascertainment or accom-
" plishment by meany of human foresight or
ingenuity., U.S, w. Rich, D,C,I11,; 90 F.
supp. 62k, 627. [ . 1.

Mo s ok Me ok sk ok % ok Ok

#10hance,! as element of lottery, is some-

thing thatiliefally as result of unknown or
uncensidered forcps, a happening in a par--
ticular way, issu

g of uncertain conditions,

a fortuity, an’. 'ieraﬁéangéﬁ;inexgligable“j
cause or its operation, or an accldent. -
YMinges v. City of Birmingham, 36 So0. 2d'93,

96, 97, 251 Ala. 65."

Applying the above-nctéd definitions we are compelled to.
the conclusion that the element of chance is lacking in the
procedure deseribed. Certaln fixed rules govern the awarding
of the prigeé. The person who supplies the automobile dealer . -
with the largest number qf;greapeatﬂ.mha;acﬁualiy‘pureh&sa 8
new car from the dealer within a time certain is allowed to
exchange hig automobile for a new one, Such a result is not,"
in our opinion, inexplicable nor incapable of ascertainment, = -~
but may be accomplished by means of human foresight or ingenuity.
Having reached the coriclusion that the element of chance iz ' .
absent, we are of the opinion that the scheme -or procedure out=-
ééned does not constitute a lottery as contemplated by Section
563 .430. . _ o 3 ' ) :

CONCLUSION

| Therefore, it is the opinion of this office that an opera-
tion whereby a person who purchases a new automobile is given
a book containing cards upon which sald purcéhaser lists and
submits to the dealer prospective buyers, and whexrpy the pur-~
son who submits the greatest number of prospective purchasers
who actually purchase a new automobile within a fixed time 1s

—3-
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allowed te exehange, wathauu eest to himself, hig autamabile ;
- for a new one, does net eonstibute a 1ottery, sinea the elemant” .
o ef elaanee is absent.. | e

e The feregaing opinien, whieh I hereby approve, Was pre-
T pared by my ass&sﬁant Banal D. Guffey.

Yeura very truly,

Jahn M. ﬁalt@n
Attorney General

DDG/VEL



