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LOTTERY: An opez:-ation whereby an automobile dealer gives a 
prize·to the personwho supplies the largest number 
of prospective purchasers who actually purchase an 
automobile. does not .contain the element of chance. 
and is therefore not· a lotterY,. 
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Hon •. In1n n. iQlex-son · .· 
. Assi:s;tar.'ti • J'.J:o•e.•u~fn.S: . •ttorn.•r . 
• J.,r.terson · .ooutr ·. . . . 
··&llllsb(Jrt>,···•••l)~i . 

Dear S1rt·· 

aeret$nce: te~. made .. to youl:- requets.t £Qr. an ofticlal epinlen 
o£ this o.ttic:&, whiqll req1l$S.t . .-eada . &$ follows • · 

' ';. . ' ' ,· 

"Tld.~::~fto~ ~-~····lle@ rtct\l~te~. ~-.• .. a.ve 
an ,opll;lf,,oll, as ·to: Wl).et}lf#r or ~ot • cet1ai11. 
pr·Q·mo·t·· ton· P+. a. .. n.. co. n.. $~.m. ;P .. 1. at ... ~ng .. l;)•l.tli ...... · ... us .. ~.Ci · \lr· a~to. dealers or till&. oounty e•nstitutee 
l.ott•rr. · . . . · : · . 

"The· plan .is to gt\re each pur:cbll\e.er o£ a 
n~w automebil.e a prospect book oon~ining 
cards. ·· The O'\'ll\~r of .•ach a~tomo,ile pur• 
chas~d. ·~s . pr:J:vtleged to turn:b;la the dealer 
wit.h names and adc:lress,ee Gt: prospective 
P'l.t't"Cha.a&rs. Bl1ch intol"'U'la tion will be 
plaoEJd upen the eards and· Jnl;liled to the 
dealers. · 

1tAt the end. ef' the yeair, the owner ot the 
newl.;ypurchased automobile who bas rurnish$d 
the dealer with thelargest nUiilber of pros­
p(tcts who have actually purchaiJed a new ear 
frOill the dealer, will be entitled to a· new 
automobile in e~changefor his old one, and 
without add,i. ti.onal ctonsiderati.O'n. . The other 
~ew ott.r purehasf3ra who. have furnished to the 
de~lel".Prospet;~ts who.have.purchased a new 
automobile, will be paid the sum o_£ one dol­
lar for each prospect whose n.atne was fur• 
nished to the dealer and who, in fact, 
purchased a new automobile. 
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"Your ()pinion on this questl(J)n will be 
appreciated by this ott:lee." 

,' ... 

, .. 

The quest1o.n to· be determ:l.:n.~d. from the facts submitted is 
wbethe.r Ot" not .tbe p~ocedure· outlined..would ·be in v:Lolation ot 
Section· 56J .• J+,)O RSMo 1.9491 which seotton read,s as follows t 

·.:·' 

"If $.~}'"·person eha~l make or establish-. · 
. (l)l:" aid. or a.ssi.~t in making or establishing, 

any, lottery, gtt't enterprise,, policy or . 
· ··· :sohente· or. drawing in the nature ot a lot- · 

tery a$ a busine$s· ·qr avocation in this 
. ,; state •. ,;::~r:.-s)lall ·-veri;ise or .~qa.ke 'public. 

· o~· .'c«\ls• to: be adv'ertised · or' wadi· public, 
by :.means ·:of'' any n~wspaper,: puphlet, 'eir-­

' . cu.lar, ot- othe:- written or printed notice 
thereof,- print(\d ~r.·eircu+ated in this · 

· state, .any .~ueijl'lotte,y •. ·gift ent'etprise. 
p.ol.ioy or. scbe!fe. or. <ir~w;ng. in t. he nature 
of a lottery,, 'f.· ethe~. th". same is being or 
is. tcL .. b.e cond.u .. ·. · ... ".·.d' .•. be.ld·· .. or. ·d.·,t·r:·-·.£4Wll·:·. Within 
or without thi :ata.~e; b$.s~l bt~ dfieemed 
gutl.tr o.f'a. fe*t}y,·and,upon:l¢onviction, 
shall b.e punislJ~d by imprisort.ment:. in the 
penitentiary £cF not less th~:p. two nor mGre 
than f'tve year$; •. or by impris,enmen'tL in the 
ooUJ:)ty jail or ~:workhouse for _;not less than 
six nor more than twelve months·" 

In the. case of St.ate e~ in£• M~Kit~rick, Attorney General, 
v. Globe De111~r:rat Publishing Company, .l.l.O SW 2d. 705, l.e. 71.3, 
the Supreme Court of l4issf,nu•1 $t~ted: 

' . . . 

trThe elements of. a lottery are t (l) Con­
sideu:-ation; (2) Prize; tH Chane43." 

The absence ot )~ny one of the three elements above mentioned 
would remov$ a·pa.rtieul~r plan, scheme or transaction from the 
operation of Section 563.430. 'There£ore, tor the sake of brev­
ity • we. shall fit-st examine .. th~ procedure outlined to determine 
if the element of chance is pres~nt• . . 

The term, "ohance, rt as it r~~~tes te lottery statutes 1 has 
been defined in 6 Words and Pl'lrases; 1954 Cum. Supp .. p. 142, as 
follows: ·. · · 

"The 'chance,' which is an essential ele­
ment of lottery, is the antithesis of that 
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wiji;cb happens l)y plan or design ()r by the ·- · 
e_xe:rci~e o:f' voliti,on. or·_judgment. c_·om. v• 
~aniewski, 9S A,. 2d 215, 217, 173 Pa. Super. 
24S. ·. ·. . . . . . . · . 

~'J\s an essential el~ment ot a. lotte_ry, the . 
wor¢ 'ohanoe.' refers. to attempt. to attain 

, , ¢el;'t;ain e~s, .not by skill Qr known 9r .fixed 
rttl;es, 't)ut .. by .. ha.~~ning . of .. a. subs~q,uent 
•r~P._ t , __ · incapal)l e ~-~t as¢erta.i~~l'lt _- Qr · ac com- · 
p~$slunent by mea® of human .to.resipt or 
~n;~ll: O~·tl Rhh, .ll.C>Ill, 9() F, . 

: i': 
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tt•Q.h!lnce.' -~s. e~"''•nt .. oi" lottery,.i~ some­
th~g · tha~~$f.f'all· •. as result of unknown ott 

::tt_~~_;:;_··«:~;,~·-: f_·: _:_ ~- ; .. -~~-ra.u!!:!~!f~ c~_n_· di. a tl:~; • 
a ~~l:'tuity, an.. ., oreseen cr inexpl~9a.ble · • 
ca~:Se .Glr its. oper:~tton, .o;r,-, ~n ~e~~P.-~t· . 
Mit'¥ies · v. · City of':;'Birminghrun; J6 so.~ 2d •· 93; · 
96t97. 251 lila: .• r95 • t;t ·. · .· ··-. · · · • · · ... · 

r ' 

Applying ,the above..-not~d :;dC.fin:LtionlS wfJ are ·compelled to .. 
the conclu$ion ·that the element. of .chance is lacking lln the · 
proeedure d$s.cr1bed. · Certain ·fixed r'AAes go_vern th~ awarding · 
ot the prize.· .The. person· who $Upplies the au:t•m.obile dealer , 
with the largest numb~r of:· pr()~pe.ota · W;ho actually jn.i:t'cha'Se a 
new car £rom the dealer wi.thin a time_oe~tatn is_ allowed to 
exchange· his .~utomobile te>r a n.,w one;: .$U.oh a result is· not • 
in our Qpini.oq 1 _iruax:plica.l~le 'no~ incapable f)£ aa:Jcertainment; . 
but may be aco()mpl,ished by~ean •. or h~n l()resight or infenu~ty. 
Having· re£iiche<t .th.e c~pl.usion, .. tlia.t. ~h~ e.lement of chance s .• 
absent • we·· are. o£ th'IFop:lpton : tijat thti sohem(t 'Or procedure out• 
lined does not q~:mst$-tute. a lottery as contemplated by Section 
S63 .430. · . · 

CON£L~SIO,~ 

the~efore,. it is the opihl.&n o:t this etfice· that an'opera. ... 
tion wherel;>ya person who purchases a new automobile is given 
a book-containing cards upon which said purchaser lists and 
submits to the dealer prospective, bll,yers *. and wbe@y the g~.,.... 
son who submits the greatest number'··oi' prospective purchasers 
who actually' purchase a new automobile within a fixed time is 
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alloWed t~ eioha,ge .• ·l4tiu:;~t- cost to _himself; hi• automobile 
tor.,l:l.ilewonei d~•s.no~ ~o!l;s.titutealQttery, stl\ce t:ne element 
~t ·•h••e• is .zab:$etJt~ .·· · · · ·· · · - . · 

"i:<.: · · . The foregoing optai$n, wP,!ch I . hereby approve. was pre• 
pared by my a&$1stant, ])9nal, }). Gut.f'ey~ 

·Yours 'very truly,· 

·.;,,, ···. John M.t Dalto-n 
· !ttorner General ' :_: ' ,, ' ,_..:•.' 

•• i. ·; 


