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SQH@@I:& Birec'serl mmle.y Ql’ectnd are
de facto diyeetors and 1T they )
refuse bo anrve, bhe a.unx Hﬂpnrinténdent
may appoint ﬂirsotcra in el place.

Baptenber 3, 1846

Hon, Albcrt ﬁ.lmnia S
-./Proseguting’ kﬁt@rnqy \ .
Fe ‘tu‘,‘y‘ m:mm

Bear 8w Tg « R
 He. havn your lettnr nr rucent datc whiah rondg e foll@‘s:'

SR { T hnvn thl npinian of ynur ofriai ;t tho
 earliest dnte. pﬁniihle in. rlft}&'h_;ﬁ‘ thnd‘.
rellnwang ﬁitumtian. g .

Notises wgru aimmn and 2. mamting calli& un&mrding
to the rei b4 of e Btabuben te vete on

' the ewtablishuent of B #8n sanelidated rurml seheol
dimbrist in b Yeonby. ' g Quly

 taleen and rewul ‘til I Slelrhs g vaﬂﬁnl f@r o

a c@mnniidttud gma&%m ug

elnobiﬁn ar iirlwﬁw,ﬁf
dirsctops, ene st a bhus, |
of hands or velse, Vntn.*
election of the misckh &1
believe that was o legel
and 1f thay winted Vﬁ“'i,fsh, L reskor
would have te da #e Wy i.
ceaded teo ballet in his #K iﬁ naﬂ.h& R lu vy
elsoted as a dlmmstor.. _Aal ‘the direshers were
swern 1n. an. have. san. fumgﬁagning au n beurl ‘
| ainne xqmcbime in 3un§aJy..ﬂ _ .

It zoeml ﬁh@$ seme Qﬂ_ﬂﬁ@ﬂﬁl te thn ounualidation
“are threatening te senkest the elestlon of the
directers and conmelidmbisn of sha disbricts,
suporimtcndant af;@' eai% anwnihmm Tor, an @pinion.

\'There 18 na dnbibia ;bu wh&t ﬁhi distriet wuu
consolidated legelly and will stend up.
course, only one diruetar WAS 1egn11y nleeted
However after tho clnoti@n ar thd direetern one
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direstor, not 1s¢aliy‘qic§ti!; resigned and tha
board pr;qqodsd to eledt 4 direstor in his plade.

One question is whether this dire¢tor has been
legally chesen. In view of the fae$ that the
direotors were aating as defacts. 1 am inelined to
think this direstor ia aleo & legally chossn.
director. The question now is whether the County
Superintendent of Sghools ghewld lggg;ut;ﬁhitt i

- dipectors upon the resignatien of those who were
not legally eleatsld or whether he should 62l =
another meeting of the sohvel 4istriste involved to

elent the required direstors.

The Statute provides that the Ssunty Bwperintendent
shall oall for the eleatien to d¢bermine whether
the dlstriets shall hi,anhlﬂiidlil-hﬂt.::{l,nothiag~
about eleoting Alresters a0 far as the wall 4s
eonderned, But 15 another seotien provides that
the sounai pregsefuve Af the eenselidatisn iw
voted shall be the elsation six dirsetors. ~

I an of the epinien that the Counity Superintendent
will have to appeint these Airgotors as there
deesn't gasm to be any provision for him calling a
meating for their eleetien, - SRR

8ince At appears likely that this osse will get into
the Courts we would like to have the opinien of
your office ag to whether these Airestors who have
been actliag defaeto, and all of whom are willing
o resign, should be replaced by the County Super-
intendent or if he must oall another eleation.’

We think you are eorrest in your opinion that if the

- gongolidation granaediasn'were regular they would not be

rendered invalid by reasoen of the fact that directors were
elected in an irregular manner at the same meeting. The
ease of State Ex Rel va. Foxworthy, 301 Mo. 376, 286 8. W,
466, was a oage almost parallel to the situation you desoribe
in your lettes. In that case the consolidation had been
voted and then the voters eledted the direstors by a voloe
vote. In disoussifig the effect of the Airregularity in

eleating diregtors, the Court said:

“That language lmplies that before the directors
are to be eleoted organization has been completed
and the result announeed in a manner which must be
followed in the sesond order of business,
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It would dereat the will,ef the paepla te helﬁ that
the district wag not organized begause of an irregu-
larity in the eleotion af direotors which the voters
thought was regular. Every ene present, inecluding
the olerk of the meeting who resgorded and trangeribed
the reaord of the prauuea shought the directors
were regularly elested, Thosi'aa elected proceeded
to organize the board and te sonduot the affaire of
the consolidated &igtrict for nearly two years before
any question was vralsed, We hold, therefors, that

. the oconsolidated distyiet was e?gunized whoa the

- vote to e?ganisa was Gal$ @ad ﬁéﬁntea. E—

‘The direetors thus ip pularly nllitnd a!tnrwurﬂs ‘
met in dus Torm, withow ﬁbﬂﬁatian prosesfed o
organize ag a bhard and Y eunﬁutt the business
of the distriot, and, so far as this resord shows,
for noarly . twe ynn#i asted without ob)eot 98,

They wers d¢ faote: offioere, nn&,th-ir*am* were
valid until they were. tuttiﬂ oy seuld, in tha

regular way, eleot dirsoters’ ta;fig, & yaganey in
the board: aﬁo'snms a: 1f thcy jinge Vri Elﬁ-hntﬂ
legally elsoted. 23 R B,

Epsh of the four ﬁirtetﬁri hol l tniwﬁ to bn
legelly in office was elested ciﬁhcr’la an annual
elestion by the de Tasto board ef directors or at
sgm; iegular meating, %u ueﬁ&PAnn¢c w&th tht '
ﬂanﬁi' )

Under the above authority it will bn seon that #hu
trrogulariuy An elesting directoras at a congolidation
moot&ng will nat affect the validity of the sonsollidation

ings. 'If the consolidation procesdings were régular
in the casge yau mentioned in your letter, then the eon-
solidated dlatriet 1s vallidly in exlstence even though the
‘directors were thereafter elested in an 1rragu1ar manner.

Under the foregaln? cage, 1t 18 aleo settlsd that
_ directors elected as set forth in your letter are de fasto
directors and their acis are valld until they are ocusted,.
Likewiee, the one direstor who was elected by the asting
.board to take the place of one who_had been irra%:larly -

"eleoted in the consolidation meeting is a de fac
‘director, The language in the Foxworthy case might
indicate that the last mentloned director is a de Jube
direetol, but in the ease of 3tate Ex Rel ve, Harper, 336
Mo, 717, eo . W, 24, 849, the Court in quo warranto pro-
-aecding held thab a ﬁireator a@paintad.by other directors




whe had not been legally el&eted waa noe legally a dlraatar.
In that case the CGourt said, 80 8, 2&, 1.0, BBZ21.

“The'appnllant Vasiey ﬁurpir»ilaima 10 havo baen
appointeﬁ s dirsotor by the soe-called '‘Hapwood .
board' on May 5, 1934, to f11l an alleged vagansy

in ‘the board, But as this so-called beard hever
‘had more than one legally qualified sohool aipuetor, '
it 1a olear that: the Eurporta& appeintmnnt of Mp, .
Harper was a mere nul ity ,

The hnlﬁlng in_the Haryar aau; 14 not inaensiatcntrwith
the holding in. the Foxworthy case Because in the Harper ocase
the Oourt was considering a direet attmek upen the title of
the direotors in qmgue warvanto progesding. Absent sush a
direot attack we nk directers irr:gﬂinriy olegted wauld :
be de faeto &iﬂeetars an& thntr astions walid, -

From &1l of the. ﬁhqve we are. of the. apiatﬂn that all
of the four Airectors of the gsoneolidated Alstrigt you men-
“tion who wers elested by voloe vote and the one who was
eloated by the aoting beard to £il1 a vacanoy are de facto
directors and thelr sots will be yalid until they are ousted
by & legal procesding. (However, sush dfrestors ean be ousted!
,in a prover proceeding.) As pol “ont in the FaxwoPtH
case, supra, the law pleinly reqnivet diresctors to be clqeted
by ballot, There is no question from your letter but that
enly one of the directors in your sase was 8o aleatoﬂ.

. Seation 10495,4E 8, Mo. 1939, after previﬂigg far the
organization of a aonsolidated distriet provides that all

the lawe applleable to the organization and government of

town and olty mchool districte as provided in Article 6,

chapter 72, R. 8, 1939, shall be applicable to dlatriots '

grggniied under the pvovlaiona of Seetions 10493 to 10500,
nelusive, *

seutian 10468 R¢ S Mo; 1939 raads as follewui

"The gevernmenﬁ ‘and - eentrol of such town or oity

- sehool distriet ehall be vested in a board of
edugation of gix members, who shall hold thelr .
office for three years and until their succossors

- are duly elected and qualified, and any vacancy
ocourring in said board shall be £i%led An the
same manner and with like effect as vacancles
oocurring in boarde of other school dlstricts
are required to be filled, and the person
sppointed shall hold-orrice t111 the next anaual |
meeting, when a diteator shall be slooted for the
unexpired term." 4

Seetlon 10423 R, 8, Mo, 1939 reads as follows:
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"It a vaeancy ocour’ in the offide of darnetar, by
3 resignatien, refusal to serve, repeated neglset
- of du%y or remevnl from the distriet, the remaining
direotors shall, before transasting nny official
'business,: appoint some sultable persen o fill uueh
vaeanay; but should they be unable to agres, :
‘should thers be more than ones vacanoy at auy ono -
time, " the cownty superintendent of publlc sohcols
shali upen noties of such vaonhoy or vansaneles
ba&ng filed with him in’ writiag, &umiiiatc%y f£111
the sams by arpointmesnt, and no% sald parson or
pergons in writing of saqh appaintm-nt; and the
. person: or persons appeinted under the provisiens
« . of this seetion nhall comply with the' raquirumants
. of seotion 10421, and ghnll sorve. uhtil thn ntxz
o anauul sahoez mactiag. =

As yointad aat abav:g thura~1- aaly oaévlssally
eleetud divegtod now oh the hoard ler the authority of
the Harper ocase, supra, we, do ant bniilvn that that beard

' wouid 1ogally Fiil yasaneies even- ‘though K11 of the sther
direetors resign. Furthermers, there msgﬁ e & questlon

as to whether a purpert-A~diraﬁt¢r nan !wiiga frem an office
to whiaeh he hag never been' 1;53 It will be
notliced. that under: ﬂaatiun 10428, may be
areated by "refusal to serve® by thc §1utﬂmi. thuvt

are mors than one of gush vaeaneies &b any ¥ne. tiui,;

County Superintendent has the anthority and dwiy gzﬁi
 being notifisd of such vasancies &n writing,. te Oh 3 sans
by appointment, Therefors, if the five ﬁf’~ %o dipestors .
in question showld simultaneaul&y file with the Gnuaiv
Superintendent their written refusal o derve as divestors,
we think the County Superintendent would be suthorized to
appoint five directors te take the plages of these refusing

to serve, We would taggeat that the rafu#nl bi w@wﬂoﬂ :
!ubutuntially &a rolllwst R

Bne to ﬁha Que:tien-gxil%xac ns th 19 11ty
of our eleation as Pireotewrs of ﬂsnaaiidgzia
Bissrie%._ﬁ_,m_,.afﬂvcfrwrlan Cownty, Misgoury,
. the undersigned, refuge to sarve £urther as
diroatar: of auah a3 striat.. '

It 13 nhererox-e, the opmian ot this departmantr
(1) that directors chosen in an irregular manner at a
songolidation maeting of sechool Aistriets but who gqualify




and gerve a.s mnh divm m 6; tu‘u &i.mtaw md
their aotes are valid until they. wt mﬁu& from afrs.aa; 3
and (2) that L{f mere than sne af wush de fagts direotors
simultaneously ‘file with the County & mthmt thelr
written refusal to ant as direstors of susch 4letriet, the
County Superintendsnt asn eppoint amtm to tako tha
places of thaﬂ refwﬁng i& -mv AT SLPTE RRR EE
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Atgerney General .




