TAXATION: The State Tax Commission has power to
ASSESSMENT ¢ ‘ asses8s property of common carrier inter-
INTERSTATE BUS AND TRUCK: state bus and truck lines because they
‘ are public utilities, but does not have
power to assess property of contract
hauler interstate bus and truck lines
September 9, 194C because they are not public
utilities.
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St:-te Tex Jomulssion
defferson Clty, Missouri

L e e

Thisg ig in r _1 to your letter dat ay
2y, 1940, in whieh, in toe folleowln; terzis you re-
gquest ocur &piniog:

"y the provisions of Lection
1C,066, Lews of io. 1239, page
L72 it is the duty of the stobe
Tax Cowmmisesion to assess intore
stete tus end truck lines.

“Tﬁe Ztete Tax Commission inter-
rets tui‘ sectlon as vesting pover
in it to gguess bBus and truck lines
oipg business as common ca:l.lers,
ut 1z uncertoin whether or not it
zs powsr to assess truck lines
clasaified by th+ Fublic fervice
Tv jt siOb B ""ut ct hesulers -

“‘ :‘:," QJ }.:.!--::J

" 3211 you kindly =sdvise us as to
our powers end dutles In as esa-
ing interstste bug snd truck lines
under tiis secticn?t"

Sectlon 100uw . 2. &l sourl, 19+, g anended
Lews 19259, pa_e 872, sec. 1, lLc. Stat. Ann. 8087,
srovides:
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"All bridges over streams divid-
ing this state from any other state
owned, econtrolled, managed or lessed
by any person, corporation, railroad
company or joint stoek compeny, and
all bridges across or over navigable
streams within thils state, where the
charge is made for crossing the same,
which are now constructed, which are
in the course of construection, or
which shall hersafter Dbe constructed,
and all property, real and personal,
ineluding the franchises owned by tele-

© greph, telephone, electrie power and
lignht companies, slectric transmicsion
lines, oil pipe lines, gas pipe ilines,
gasoline plpe lines, interstate bus
and truck lines, and express companies,
shall be subject to taxatlon for state,
county, municipal and other local pur-
poses to the same extent as the proper-
ty of private persons. And taxes levied
thercon shall bs levied and collected
In the menner as 1s Now Or wmay Aereariter
be provided by - law for the taxatlon of
railreadApronerty 1n this state, and
county courts, and the county and state
boards of equalizatiorn are hereby re-
quired to perform the same duties and
are given the same powers in assessing,
equalizing and adjusting the taxes on
the property set forth in this section
a8 the sald courts and boards of squalil-
zation have or may hereafter be empowered
with in assessling, equallzing, and ad-
Justing the taxes on railroad property;
and the president or other chief officer
of any such brldge, telegraph, telephons,
electric power and light companies, elec~
trie transmission lines, oll plpe lines,
gas plpe lines, gasoline pips lines,
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interstate bus and truck lines, or
express company or the cwner of any
such toll bridge, is hereby required
to render statements of the property
of such bridge, telegraph, telephone,
electric power and light companies,
elesctrlec transmission lines, oil pipe
lines, pgas pipe lines, gasoline plpe
lines, interstate bus and truck lines,
Oor express companies in like manner as
the presldent, or other chief cfilcer
of the railroad company is now or may
hercafter be required to render for
the taxation of railroad property."”

It 1s especially noted that s:id Section 10066
provides that taxes shall be levied and collected on
the property of interstste bus and truck lines, and
on the property of electric transmission lines, in
the same menner as for railroads,

Provision is made for assessment of railroad
property by the State Tax Commission in Section 9854 (6)
R. S. 1929, Mo. 5%, Ann, page 7931, which is as follows:

"The commuissicn shall ~ave the. exclu=-
sive power of original assessment

-of rallroads, railroad cars, rolling
stock, street railroads, bridges,
telegraph, telephone, express conmpanies,
and other similar public utility cor-
poraticns, companies and firms now
possessed and exerclsed by the state
board of equalization., Said commission
shall also have all powers of original
agsessment of real and personal property
now possessed Ly any s&s:essing ofilcer,
subject only to the rights given by the
Constitution to the state bosrd of equell-
zation."
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From the foregoing, it is clear that with refer-
ence to assessment of property, interstate bus and
truck lines, and electrie transmission llnes are placed
in the same legeal situatii-n., The principles which
apply to electric transmission lines will likewise
apply to interstate bus and truck lines. The principle
is established that not all eleetric transmission lines
are subject to assessment by the State Tax Commission;
that only such lines which are public utllitles are
subject to assessment by sald Commissicn. It was so
ruled in Stete ex rel Puchanan County Power Transmission
Company vs. DRaker 9 S. W. (2nd) 589, l.c. 591, 320 MNo.
1146 where the Supreme Court of Missouri said:

"Relator's electric transmission
line 1ls subject to taxation, The
gquestion for solution is the loca-
tion of the authority to asseas

said propsrty. Hespondents contend
it 1s lodged with the tax commission,
end relator contends 1t is lodged
with the county assessor, If 1t is
a public utllity, the tax commission
has authorlity to assess it, II 1t
is not a public utility, we are to
determine with whom the authority 1s
lodged,."

In that case, after quoting section 12847 and secticn
15056, K. S. Mo. 1919, (now secticns 9854 and 10066 L. S,
¥o., 1929, respectively) the court further ruled at l.c.
592«=593 of the same volume:

"We think the word 'manner'!, as used

in sald secticn, covers not only the
method of assessment of electric trans-
miszion lines, but also locates the
authority to make the assessment with
the tax commissicn, State ex rel.
Union Electriec Light & Power Co, et

al. v, Gehner et al., 315 Mo. 666,
286 S, We loc, cit. 119; State ex rel
Unicn Electric Light & Power Co. v.
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Baker et 310' 316 Mo. 855, 293

2e W, loc. cit., 402, The powsy of
original assessment over purely
loeal property is fixed by section
10, artiels 10, of the Constitution,
in the following worda:

'The CGeneral Assembly shall not
impese texes upon countiecs, citles,
towns or other municipal corporations
or upon the inhsbltants or property
thereof, for county, clty, town or
other mnicipal purposes, but may,

by genepal laws, vest in the corporate
suthorities thereof the power to
assess snd collect texes for sueh
PuUrposes.,’

- Thus it apprears that local proper~
ty must be assessed by local authorie
tiss. 1If, therefore, the Legislature
intended by the smendment of 1923 to
section 13066 to canfer upon the tax
comnission the power of original
assessment over local property devoted
to private use, then said amwendment 1a
violative of this section of the Consti~
tution. Lacleds land & Daprovement Co.
ve State Tax Commission, 296 Mo, 298,
loc. eit, 305, 243 S, W. 887. However,
1f the lsgislature only intended to cone
fer on the tex commission the power of
original assessment over public utility
electric transmission lines, then sald
amendment is & valid law, We will not

- assume that the Legislature undey=
took the enectmsnt of sn unco nstltu-
ticnel lew, Rather, we hold that by
the smondment the legislature intended
to confer upon the tax comuission the
powey of originsl assessment over only
public utilities.®

Under thosge principles an interstate bus and truck line
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which 1s a publiec utility 1s subject to asssessment by
the State ‘ax Commission; such & line which is not a
public utility is not subjeect to assessment by said Com=-
- mission, : '

In Secticn 5122 (9) E. S. 1929, Mo. St. Ann, page
65633, the term "common carrier" is definsed as "railroad
corporations . . o 2nd every corporation . « + O &+ » »
person . . . operating . . o any such agency for ggglic
use in the conveyance of persons or property * it i,
TUnderlining ours) And, subdivision 25 of the same section
(Mo, Stat, Ann. page 6536) provides in part that, "The
term 'publiec utility' . . « includes every com:on carrier
# % 4" In State ex rel Anderson v, Witthaus 102 3, V. :
(2nd) 99, l.c. 101, 102, 340 Y¥o. 1004, the Supreme Court
of Missouri quoted with approval the following definitions
of a common car:rier:

"If a man holds himself out to do

it for every one who asks him, he

is 2 common carrisrs but 1f he does
not do it for every omns, but carries
for you and me only, that is a matter
of special conbtract.' # % 3 % & % &
VWie expreas a doctrine universally
sanctioned when we say that anyone
who holds himself out to the public
as roady to undertake for hire or
reward the transportation of goods
from place to plasce, and so invites
custom of the public, 1s in the esti-
mation of the law s common carrier.

# 4% % % # & The teat ias whether he
has invited the trade of the publie."”

In the definition of & public utility found in 4 Words
& Phrases (3rd Series) 425, it is said that, "common
carrier railroads are 'public utilities'". It neces:arily
follows that a common carrier interstate bus and truck
-~ line i3 & public utility, and therefore 1s subject to
assessment by the Stae Tax Commission,

For the purposes of this opinion, in determining
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whether elther a common carrier or a contraet haulep

interstate bus and truck line is a public utility, we
are gulded by the test stated 1ln the following terms

in 4 Words & Phreses (65th Series) 1137:

"Tegt for determining whether cor-
poration is asczessable as 'public
utility' 1s whether plant, equip=-
ment, or portion thereof is used to
furnish heat, light, or power to
public. St, 1931, Section 76,02(8).
Union Falls Power Co. v. Cilty of
Oconto Falls, 265 N. W, 722, 221
Wis. 457.

The term 'public utility! implies
& public use * ¥ ¥ "

And, a léaﬂing gutherity is summarized in theae
words in 6 Words & FPhrases (3:rd Serlecz) 424:

" "A taxicab company is a common car-
rier withlin the meaning of the act

of arch 4, 1913 (37 Stet. at L. §38,
chap. 150), Sectlion &, and hence sub=
Jeet to the jJjurisdiction of the Fublilce
Utilities Commission of the Distriet
of Columbla as a 'publie utility' in
respeet of its exerclse of its exclu-
sive right,

# # # to solicit livery and taxicabd
business from persons passing to or
from trains, and of its exclusive
right under contracts with certain
Washington hotels to solieit taxi-
cab business from guests, but that
part of its business which consists
in furnishing sutomobiles from its
central garage on individual orders,
generally by telephone, cannet be re-
garded as a public utility, and the
rates charged for such service are
therefore not open te inguiry by the
Commission, Terminal Taxicad Co. v.
Kutgz, 36 S. Ct. 583; 584, 241 U. 8.
2562, 60 L. Ed. 984.
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It appears thet the test whether a thing is a comuon
carrier and whether 1t is & public ntility is the same
-~ devotion of property to a public use, It is found im

both,

In State ex rel Anderson v, Witthaus, supra, at

l.ce 102 of 102 2, %W, (2nd) it was further ruled:

"The essential feature of a publle
use 1s that it 1s not confined to
privileged individuals, but 1s open
to the indefinite public., It is this
indefinite or unregtricted quality
that gives 1t its public character,
White v, Smith, 189 Pa. 222, 42 A,
125, 43 L. .A. 498,"

The property of a contraset hauler is not devoted

to a public use, Such hauler is defined as follows in
Section 5264(c) Mo. Stat. Ann. page 6679, 6680

"{c) The term 'contract hauler,' when
uged in this aci, means sny person,

firm or corporation engaged, as his or
its principal business, in the trans-
portation for compensation or hire of
persons and/or property for a particular
person, persong, or corporation Lo or
from 2 particular place or places under
special or individual agreement or agree=-
ments and not ogeratin% as a common
carrier and not operating exclusively
within the corporate limits of an incor=
porated city or town, or exclusively
within the corporate 1limits of such clty
or town, end its suburban territory as
herein defined." (Underlining ours)

Aecording to that definiticn, such a hauler dces not

hold himself out to do 1t for everyone who asks him; he
does not hold himself out to the public or invite its trade,
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- Certainly he does not furnish service to the public at
large. The essential feature of the use of his property
i1s that 1t is confined to individuals so privileged by
contract and by special agreements; he does not operate
as a commuon carrier, His property is not devoted to a
public use, In 3 Words & Phrases (4th Series) 276, 1t is
said:

"Individual or corporation does not
become 'public utillity,! unless owning, °
crerating, managing, or controlling
plant or system for public use * = "

Also, in 6 Words & Phrases (3rd Serles) 421, the
rule 1s stated:

A corporation bscomes a pu lic service
corporation, and therefore subject to
regulation as a public utility, only
wnen and to the extent that the business
of such corporation becomes devoted to
a public use.”

In the light of these principles, a contract hauler
interstate bus and truck line i1s not subject to assessment
by the State Tex Com:lasion because it 1s not a public

The Public Service Commisslion does regulate contract
haulers by suthority delegated by the legislature (e. g.
3ection 5270 et seq R. 8. 1229, Mo, Stat. Ann. cage 667
et seq, as amended Laws 1937, page 436, Section l). The
authority for the exercise of such control and regulation
is not that contract haulers are publiec utilities., It is
that the state has the power to regulate the use of its
publie highways by anyone. In State v, Dixon 73 S. W. (2nd)
- 385, l.c. 387, 335 Mo, 478, the Supreme Court of Missourl
sald: ,

"Without a discussion of the point or
citatlion of authorlty we may assume and
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begin with the propositicn that the
Legislature had the power and authority

to establish a commiscsion for the

purpese of regulating the public utilities
of the state, and also for the purposse

of regulatling the transportation for hire
by bus and trucks of passengers and freight.
# % % % o3 o % % % It 1s settled law that
the high ays are built primarily for the
con enience of the citizena of the state,
The trangportation for hire of passengers
and freight may be prohiblted entirely,

or the right may be granted wlth such
restrictions as the state may deem neces=
sary to irpose,"

CONCLUSION

The State Tax Comnission has power to asseas property
of common carrier interstate bus.and t ruck lines because
they are public utilities, bubt does not have power to assess
property of contract hauler Interstate bus and truck lines
because they are not public utilities.

APPROVED:

Respectfully submltted,

LAWHENCE L. BRAULEY
Agsaistant Attorney General

COVELL T, lowitr .
(Acting) Attorney Gene:al EN$RT




