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The State Tax Commission has power to 
assess property of common carrier inter­
state bus and truck lines because they 
are public utilities, but does not have 

INTERSTATE BUS AND IJ.'.RUCK~: 

power to assess property of contract 
hauler interstate bus and truck lines 

Septernbel' 9• 19~W because they are not public 
utilitieso 
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This is in rc~.ly to ~'OUl' letter d2,.ted a:y 
2:::;, 1940, in wll:l cl1 1 in t:C1e folloY:i¥1;_, te..:~1s you re­
cluost Olil' C>pi~~1iO~tl: 

11 Ly tho provisions of' ;::)ec:t:1.m-l 
10 O···r·· La· ·" "·' 19,.._9 "' -· ., bo, ws o~ wo. ~ , ~ese 

872, it is tlle duty o:C tho Gt~te 
'i1aX Co,,::mission to s.suesn intc:r·­
stcto tus nnd truck lines. 

11 Tll.e L)t~ tc 1'ax Co:~:rnis:~don inter­
prets tLl~ section as vestinL po~er 
in it to as:ce;~.s bus and trucl--;: l:lnes 
doing business as coi.~u:non ca_ lex's, 
l"iut L;; uncertsin whether or not it 
has oo~er to assess truck lines 
clas;ifled by th· Public Jeyv1ce 
Comnlssion s c:mt:r::.ct hr,ule::·s -
re;;ulnr or il'J:·egt:: __ u::~:,, .. 

~3ect:lon lOO·,A: ·-· 2'·· ::"1 so::ri,. 19:::·, s.s cu;m-:.ded 
Lav~·s 1039,. pn,_e 872, sec. 1. Lo. Stat. il.nL. {JOf?, 
1)l'C\ride8: 
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"All bridges over streams divid-
ing this Btate from any other state 
owned, controlled, managed or leased 
by any person, corporation, railroad 
cm':tpany or jo 5.nt stock company, and 
all bridges across or over navigable 
streams within this etate, where the 
charge is made for crossing the same, 
which are now constructed, which are 
in the course of construction, ot> 
which shall hereat'ter be constructed, 
and. all property, real and personal, 
including the .franchises owned by tele­
graph, telephonfl, electric power and 
light companies, electric transmi~:sion 
lines, oil pipe lines, gas pipe lines, 
gasoline pipe lines, interstate bus 
and truclt lines, and express companies, 
shall be subject to taxation for state, 
county, municipal and other local pur­
poses to the s~me extent as the proper­
ty of private persons. And taxes levied 
thereon !!hall be levied arid collected 
lB the manner as is how or may hereafter 
J2! provided by law .f.2! ~ taxation.£! 
railroad prouerty in~ state, and 
county courts, and the county and state 
boards of equalizati0n are hereby re­
quired to perform the same duties and 
are given the same powers :J.n assessing, 
equalizing and adjusting the taxes on 
the property set forth in this section 
as the said courts and boards of equali­
zation have or may hereafter be empowered 
with in assessing, equalizing. and ad­
justing the taxes on railroad property; 
and the president or other chief o.fficer 
of any such bridge, telegraph, telephone, 
electric power and light companies, elec­
tric transmission lines, oil pipe lines, 
gas pipe lines, gasoline pipe linea, 
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interstate bus and truck lines, or 
expx-eas company or the owner of any 
such toll bridge, is b.er·eby required 
to r ender statements of the property 
of such bridge, telegraph, telephone, 
electric power and light companies, 
electric transmission lines, oil pipe 
lines, gas pipe lines, gasoline pipe 
lines, interstate bus and truck lines, 
or express companies in like manner as 
the president, or other chief officer 
of the railroad e ompany is now or may 
hereafter be required to render for 
the taxation of railroad property." 

It is especially noted that s,~~id Section 10066 
provides that taxes shall be levied and collected on 
the property of interstate bus and truck lines, and 
on the property of electric transmission lines, in 
the same manner as for railroads. 

Provision is made for assessment of railroad 
property by the State Tax Commission in Section 9854 (6) 
R. s. 1929, Mo. St. Ann. pa@B 7931, which is as follows: 

"The commission shall have the. exclu• 
sive power of original assessment 
of railroads• railroad cars, rolling 
stock, street railroads, bridges, 
telegraph; telephone, express companies, 
and other similar public utility cor­
poraticna, companies and firms now 
possessed and exercised by the state 
board of equalization. Said cotmnission 
shall also have all powers of ~riginal 
aasessment of real and personal property 
now possessed by any as~&ssing officer. 
subject only to the rights given by the 
Constitution to the state board of equali­
zation." 
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From the forego:'ng 1 it is clear that with refer­
ence to assessment of' property, lnteratate bus and 
truck lines, and electric transmission lines are placed 
in the s a.me legal si tuatic,n. The principles which 
apply to electric transmission lines will likewise 
apply to interstate bus and truck lines. The principle 
is established that not all electric transmission lines 
are subject to assessment by the State Tax Commission; 
that only such lines which are public utilities are 
subject to assessment by said Commission. It was so 
ruled in State ex rel Buchanan County Power Transmission 
Company vs. Baker 9 s. w. (2nd) 589~ l.c. 591, 320 Mo. 
1146 whel"e the Supreme Court of Missouri said: 

"Relator's electric transmission 
l:tne is subject to taxation. The 
question for solution is the loca­
tion of the autho:c·i ty to assess 
said property. Hespondents contend 
it is lodged with the tax commission, 
and relator contends it is lodged 
with the county assessor. If it is 
a public utility, the tax commission 
has authority to assess it. If it 
is not a public util:tty, we al:'e to 
determine with whom the authority is 
lodged." 

In that ease, after quoting section 12847 and section 
1~5056,. H. s. Mo. 1919, (now secticns 9854 and 10066 n. s. 
Mo., 1929, respectively) the court further ruled at l.c. 
592-593 of the same volume: 

nwe think the word •manner', as used 
in said section, covers not only the 
method of assessment of electric trans­
mission lines, but also locates the 
authority to make the asse:9sment with 
the tax commissicn. State ex rel. 
Union Electric Light & Power co. et 
al. v. Gehner et al., 315 Mo. 666,__ 
286 s. w. loc. cit. 119; State ex rel 
Union Electric Light & Power Co. v. 
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Baker et al •• 316 Mo. 853• 293 
s. w. loc. cit. 402. '!'he power of 
original assessment ove:r purely 
loeal property 1e fixed by section 
10, article 10_. o£ the Constitution. 
in the following worda: 

I The Gene~:s.l usembl7 shall not 
1mpoae t8.ltes upon counties. cities, 
towns or other municipal eorpors.tiona 
or upon the 1nhs.bi tants or property 
thereof, for county, city, town 01" 
other tm::.nicipa.l purposes~ but ~ay 1 
by gene!'al lawa, vest 1n the c orporate 
a.uthot•i ties thereof the power to 
aeeess and eolleet taxes fo:r· such 
purposes.' 

'l'hua 1 t appears the. t local proper-
ty must be asseesecl by loeal authori­
ties. If, therefore~ the Legislature 
intended by the amendment of 1923 to 
section 13066 to e cni'er upon the tax 
commiaaion the power of o~igina.l 
aaseasment over local property devoted 
to private use. then said amendment la 
violative of this section of' the Consti­
tution-. Laclede Land & Dnprovemant co. 
v. State Tax Commission• 295 Mo. 298 1 
loc. eit. 305_. 243 s. w. 88'7. However, 
il the Legislature only intended to con­
:fer on the tax commission the power of 
crig1n~l assessment ove:r public utility 
eleetrie transmission lines• then said 
amendment is a valid law. We will not 
a.aaume that the Legi.slature under-
took the enactment of .rrn unoo nstltu­
tional law. Rather. we hold t:hat by 
the amendment the Legislature intended 
to confer upon the tax eo.mmiasion the 
power of origi~&l assessment over only 
public utilities.• 

Under thea• principles an interstate bus and truck line 
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which is a public utili.ty is subject to assessment by 
the State ~ax Commission; such a line which is not a 
public ut:i.lity is not subject to assessment by said Com-

. mission. 

In Section 5122 (9) R. s. 1929• ~.'lo. St. Ann. page 
6533, the term "common carrier 11 is dei'lned aa "railroad 
corporations • • • and every corporation ••• or • • • 
person • • • operating • • • any such agency ~ ~ublie 
use in the conveyance of persons or property -Ji- .;~o -l~." 
(Underlining ours) And, subdivision 25 of the same section 
(Mo. Stat. Ann. page 6536) provides in part that. "The 
term 'public utility' ••• includes every comE:on cal,rier 
-lf * .~ In State ex rel Anderson v. W1tthaus 102 s. w. · 
(2nd) 99, l.c. 101, 102, 340 Mo. 1004., the Supreme Court 
of Missouri quoted with approval the following definitions 
oi' a common ear:c1erl 

"If a man holds himself out to do 
it for every one who asks him• he 
is a common carrier; but if he does 
not do it for every one, but ear:cies 
for you and me only, that is a matte~ 
of special contract. 1 ~" ·* ~~ -:<- ,;i ~< -:~o 
We express a doctrine universally 
sanctioned when we say that anyone 
who holds himself out to the public 
as ready to under·take .for hire or 
reward the transportation of goods 
from place to place, and so invites 
custom of the public, is in the esti• 
mation of the law a common car:r·ier. 
~" -:~ .!J- * * ..:~ The test is whether he 
has invited the trade of the publie." 

In the definition of a public utility found :ln 4 Words 
& Phrases (3rd Series) 425, it is said that, •common 
carrier railroads are 1 public utilities'". It neces~Au•ily 
follows that a common carrier interstate bus and truck 
line is a public utility, and therefore is subject to 
assessment by the Sta.':.e Tax Commission. 

-
For the purposes of this opinion,. in determining 
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whether either a common carrier or a contract hauler 
interstate bus and truck line is a public utility, we 
are guided by the test state.d in the following terms 
in 4 Words & Phrases (5th Series) 1137: 

"Test for determining whether cor­
poration is asceasable as 'public 
utility' is whether plant, equip• 
ment, or portion thereof is used to 
furnish heat, light, or power to 
public. St. 1931, Section 76.02(8). 
Union Falls Power co. v. City of 
Oconto Falls, 265 N. w. 722, 221 
Wis. 457. 

The term 'public utility' implies 
a public use * * -i~ " 

And, a leading authority is summarized in these 
words in 6 Words &: Phrases (:3J.."'d Series) 424: 

"A taxicab company is a common car­
rier within the meaning of the act 
of Jarch 4, 1913 (37 Stat. at L. 938, 
chap. 150), Section 8, and hence sub• 
jeet to the jurisdiction of the Public 
Utilities Commission of the District 
ot Columbia as a 'public utility• in 
respect of its exercise of its exclu­
sive right. 

* * * to solicit livery and taxicab 
business from persons passing to or 
from trains, and of its exclusive 
right under contracts with certain 
Washington hotels to solicit taxi­
cab business from guests, but that 
part of its business which consists 
in furnishing automobiles from its 
central garage on individual orders, 
generally by telephone, cannot be re­
garded as a public utility, and the 
rates charged tor such service are 
therefore not open to inquiry by the 
Commission. Terminal Taxicab Co .. v. 
Kutz, 36 s •. ct. 583' 584, 241 u~ s. 
2fj2~ 60 L. Ed. 984. 
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rt appeara that the test whether a th:l.ng is a common 
carrier and whe~her 1 t is a public util~ ty is. the same 
• devotion or propert1 to a public use. It is found in 
both. In State ex rel Andereon v. Witthaus, supra. at 
1. c • 102 of 102 S • W. (2nd ) 1 t was further l:'uled : 

"~he essential feature of a public 
use is that 1 t 1 s not confined to 
privileged individuals, but is open 
to the indefinite public. It is th1a 
indefinite or unrestricted quality 
that gives it its public cha.ra.cter. 
White v. Smith, 189 Pa. 222 1 42 A. 
125, 43 L.?.A. 498." 

The p:ropet'ty of a contract hauler is not devoted 
to a public use. Such hauler is defined as follows in 
Section 5264(c) Mo. Stat. Ann. page 6679, 6680: 

" ( c ) The term ' c ont rae t hauler, ' when 
used in this act, means any person., 
firm or corporation engaged, aa his o:r 
its p~incipal bv~ineas, in the trans­
po~tation for compensation or hire of 
persons and/or property for a particular 
person, perso.ll.,[, .Q!.. corp'O'Fat!'on fo .,qt 
from ~ £articular plac~ ~ ~licea under 
apeeial .2r individual agrp,ment or afr.£U• 
ments and not ope:ratinf as a ef.mlrnon 
carr!eF""iin.Qilot opera~ ngexeius!vely 
within the corporate limite of an incor• 
porated city or to.~. or exclusively 
within the corporate limits of' such city 
or town 6 and its suburban. te~ritory as 
herein defined." (Underlin~,ng ours) 

According to that definition, such a hauler does not 
hold himself aut to do it for everyone who asks him; he 
does not hold h1msel1' out to the public or invite its trade. 
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Certainly he does not fla'nish service to the public at 
large. The essential feature of the use ot his property 
is that it is confined to individuals so privileged by 
contract and by special agreements; he does not operate 
as a common carrier. His property is not devoted to a 
public use. In 3 Words & Phrases {4th Series) 276, it is 
said: 

windividual or corporation does not 
become 'public util:l.ty., t unless mming, · 
operating, managing, or controlling 
plant or system for public use {:· -:<- • " 

Also, in 6 Words & Phrases (3rd Series) 421, the 
rule is stated: 

"A corporation bscomes a pu'. lie service 
corporation,-and therefore subject to 
regulation as a public utility. only 
when and to the extent that the business 
of such corporation becomes devoted to 
a public use." 

In the light of these principles, a contract hauler 
interstate bus and truck line is not subject to assessment 
by the State Tax ComLission because 1 t is not a public 
utility. 

The Public Sarviae Commission does regulate contract 
haulers by authority delegated by- the legislature (e. g. 
Section 5270 et seq n. s. 1929• Mo. Stat. Ann. l:,age 6687. 
et seq, as amended Laws 1937• page 4366 Section 1). The 
authority for the exercise of such control and_regulation 
is not that contract haulers are public utilities. It is 
that the state has the power to regulate the use of its 
public highways by anyone. In State v. Dixon 73 s. w. (2nd) 
385• l.c. 387, 335 Ho. 478, the Supreme Court of Missouri 
said: 

"Without a discussion of the point or 
citation of authority we may assume and 
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beg1.n v.rith the propositicn that the 
Legislature had the power and authority 
to establish a commission for the 
purpose of regulating the public utilities 
of the state, and also for the purpose 
of ree;ula.ting the transportation for hire 
by bus and trucks of passengers and freight. 
-)l- -;;- -:r- >)<- * ~:- ~:" ::- >!· ·:<- -:~ lt is settled law that 
the high' ays are built primarily for the 
con en:tence of the citizens of' the state. 
The transportation for hire of passengers 
and freight may be prohibited entirely. 
or the rigl:lt may be granted with such 
restrictions as the state may deem neces­
sary to l;;pose." 

CONCL~USION 

The State Tax Commission has power to assess property 
of common carrier interstate bus, and truck lines because 
they are public utilities, but does not have power to assess 
pr_operty of contract hauler interstate bus and truck linea 
because they are not public utilities. 

APPROVED: 

( OVELL r . ES WITT 
(Acting) ·Attorney Gene:·al 

Respectfully submitted, 

LAWHEHCE L. BRADLEY 
Assistant Attorney General 

Eli:RT 


