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( l ) Ri ght of domestio ·corporation to 
a l locate portion of capital outstate 
depends upon f acts. (2) Goods sold on 
cons ignment are not empl oyed in bus iness 
in foreign state so that capital so tied 
up can be a l l ocated. 

/ Parch 22 , 1940 ~ 
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FILED 
Eon. Cljarence Evans, Chairman, 
State ~ax Commi s sion , 
J'effer~on Cit y, !.!is sour i . 

Dear Silr: :z 
1his wil l acknowl edge receipt of your l et t er o------~-----

~mrch a, 1940 , which i s as follows: 

1~\'l ill you kindly furni sh t he State Tax 
Co~:ssion an opini on concerning t he fol
l owing matter ? 

I s a !tis souri c or poration, whose onl y 
place of busine s s i s in t he St a t e of 
'is souri having tangibl e property located 

1Jithout t he Stat e of lUs sour i , entit led to 
•llocate such property outstate in makinB 
a r et urn f or cor poration franchise tax due 
t he Stat e of Mis sour i? 

I s merchandise ahipped by such corpora~ion 
qn c ons ignment t o ot her s tatea where t~ey 
nave no br anch office exempt from t he c~r
~oration franchis e t ax?" 

Section 4641 R. s . I.!o . 1929 pr ovides fol.r t he 
payment of a franchis e tax by a domesti c corporation 
baaed upon i ta outstanding capital •took and surpl us . 
The statutes then provides: 

" I f such corporation employs a part of i ts 
capital s tock in bus iness 1n anot her state 
or count~y,then s uch corporat i on shal l pay 
an annual franchise tax equal t o one
t wentieth of one per cent of i ta out stand
ing capital stock and surplus empl oyed 1n 
t his s t ate , and f or the purposes of t~s 
arti cle such cor por ati on shall be dee~ 
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t o have empl oyed i n t his state t~At pro
portion of i ts ent i re outstanding capital 
stock and surpl u s t hat its property arrl 
assets i n t his s tate bears to all i ts 
property and assets ~herever l ocated." 

I n or der for a domesti c corporation t o compute i ts 
franchise tax upon t h e basis pr ovi ded for in t he above 
quoted portion of Section 4641 it must "empl oy a part of 
i ts ca~ital stock 1n business i n another statle or country" . 
Thus, ~he answer to t he first question turns on whether 
t he ownership of property. without t he state bW a domestic 
corporation is empl oying a part of i ts capit&a in business 
outside t he state. 

The tax imposed i s not l evied upon t he property , 
"but upon t he r ight of t he corporat i on to transact bus: n ess 
i n t his state" . State v . State Tax Co:mM:i. ssio;n , 221 S . TI . 
1 . c . 722 (l'o . Sup. ) . Or , as stated at 1. c . 726 of t hat 
case, "a feanchise tax i s not one levied upon property , but 
one placed on t he r i ght to do busi ness" . 

In State v. Freehol d Investnent Co .,264 s . ~ . 1 . c . 
705 (• o . Sup.) t'ranchise tax i s classed as, "a tax imposed 
on corporati ons for t he privilege of doing b~iness in 
t hi s state" . 

l n Kaiser Land and Frui t Co . v . Curry , 1 03 Pac . 1 . c . 
344 (Cal . ) it i s ~mde clear t hat as respects a domestic 
corporation t he tax i s upon t he right to do business as a 
corporation and not upon t he do ing-O:r bu s iness, a s is t he 
tax on a f oreign corporation . The act under ~onsideration 
t here was siJ:Uilar to Section 4641 R. s . Lio . 11929 and we 
t hink ~a~ section i s susceptible to t he s ame construction 
and ha~ been so c onstrued by t he courts in t he cases here
tofore c i ted . 

Further, in State v . Freehold Investment Co . , supra , 
1 . c . 705 , i t i s pointed ou t that "the tax i s not upon t h e 
capital stock and surplus, but i s merely measured t hereby" . 

In Home Ins . Co . of U. Y. v . :~ew Yor k , 134 u. ~ . 594 , 
33 r. . Ed . 1025 , 1030, t he point for determination was 
whett-er United States bonds should be excluded in computing 
t he franch i se tax due from a corporat i on, it having a part 
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of its capital invested in said bonds . The ourt ruled 
said b nds were to be included, saying : 

' 
This doctrine of t he taxability of t h 
ranchise of a corporation without ref 
nee to t he character of the property 
hieh its capital or its deposits are 
ested is sustained by t he judgments 
ociety for Savings v . Coite and Provi 
nst.itution v . tf.assachuaetts, which we e 
efore this court at t he December Term 
867 . 73 u. s . 6 Wal l . 594, 611 . " 

hus it appears that t h e franchise tax 
on a d mestic corporation i a one on the nake 
the co poration to do business as such 1n t 
it not being a tax upon the preperty of t he 
it is t no concern to t he atate in wbat 

in Missouri 
right of 

a state, and 
orporation 
e.r the capital 
ut, the of the corporation i s invested. Aa pointed 

capita is not taxed but is only uaed to det 
value f t he right to do business as a corpo 

rmine the 
a t1on 1n this 

state. 

e question of whether or not certain 1nveatmenta 
erty outside the state of Missouri ca aes the 
so invested to be employed in busine s in another 

s one depending upon the facts in eac instance. 
Your o inion request preaents no partieu1ar ase for de-
cision and we eannot attempt to formulate rule that 
could e invoked in making this determinat1o • However, 
it doe appear that t he nature of t he outsta e investment 
should be measured by t he charter of the dom stic corpora
tion t determine if t he investment is 1ncid nt to the 
ordin and usual business t he . corporation aa organized 
to eng ge in and is engaged 1n. This was t h test applied 
1n Sta e v . Hogan_,-/103 s . w. (2d ) 495 (rto . A p . ) to deter
mine 1 a corpora~1on was engaged in bus1nes in t his 
state. 

diae s 
capita 
anothe 
its fr 
4641 . 

our second question involves whether 
ld on consignment nnd shipped out of 
employed by t he selling corporation 
state so aa to entitle said corporat 

· ehise tax under the above quoted por 

r not merchan
e state ia 
business in 

on to compute 
ion of Section 
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~e exact status of a sale of goods on eonsi~~ent 
depends on t he termB of t he contract of sale, but as a 
general rule, " 'A consignment of personal pr perty for 
sale b t he consignee as agent for t he consi _ or does 
not c e t he title to t he property' " • Gl o e Securi t i es 
Co . v. ardner !ntor Co . , 85 s . ~ . (2d) 566 ( ·o . Sup . ) . 
Under t i s rule t he title t o t he merchandise old on con
signmen outatate by a domestic corporation i still in 
t he co i g:nor and i s personal property owned n this state. 

publ i c Steel Corp . v . Atlas Housewrec ng & Lbr . 
Corp . , 13 s . w. (2d) 155 (Yo. App. ) was a au t on an 
account , plaintiff being a foreign corporatio • The de
fense terposed was that plaint iff, having e aged 1n 
busines~ in t his state without obtaintng a li ense to do 
so , cou d not maintain t he suit . The proof sowed that 
plainti t had sold defendant, a domestic corp ration, some 
mer chan i se on consignment and it was this, a defendant 
contended, t hat caused plaintiff to be engag 1n business 
in t his state. The court, 1n ruling t he poin~ , said 1 . c . 
158 : 

"In t he ease at bar t he pi pe was sh i pped to t he 
d~fendant upon consignment, t1 tle remaining in 
p~aintiff and, under t he contract, plai~tiff 

d considerable control over t he meth~ of t he 
• le of t he goods . However, t hey were old to 
d tendant ' a customers, exclusively, pla nt i ff 

t attempting to interfere with t he ma ter as 
whom the pipe should be sold. Defen ant was 
be responsible f or t he payment of t h goods 

ld to i ta customers and also for t he reserva
on of t he pipe, itself, t hat ~as ship ed t o i t 
rect . Under t he contract between t he parties 

t e relationship between t hem was that f prin-
~:pal and factor and such relationship ithout 
mpre does not make t he factor such an a ent of 
t~e principal that it can be said t hat e i s con
dUcting t he business of t he principal in t he 
state where t he sales take place . " 

~us i t appears tr~t mer ely because a fbreign corpor
ation sella goods on consi gnment to a l~issourl corporation 
does n4f cause t he foreign corporation to be &ngaged 1n 
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s in thi~ state . We t hink tr~ convert of t his 
true so t hat when a domestic corpora i on sells 

n consignment to a concern in a forei state it 
engaged in business 1n such state. Not being 
in business in such state i t could nit t hen 

y of i ts capital employed t here and c nsequently 
ot be entitled to compute its franchi e tax under 
ve quoted portion of Section 4641 . 

Respectfully submitted~ 

LAWRENCE L. BRADLEY 
Assistant Attorney-Gen~ral . 

APPROVED: 

COVELL R . HEWITT 
(Actin~) At~orney-General . 


