
. -MOTOR VEHICLES : Section 3097 A onl y applies to fi: trrg- ' 
of chattel mortgages and not recor di ng; 
and is directory and not mandator y tha~ 
~he mortgagee or assignee shall have the 
cert i f icat e of title stamped or sealed. 

Mr . John P. Lngliah 
Recorder of Deeds 
City of S~. Louie 
St . Louis, Missouri 

Dear Sir: 
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We are in receipt of your requlet for an opini on un
der date of August 30th, 1939 , wblch reads as follows: 

"In reference to House Bill J.'4 o .• 546: 

'To amend Article 3. Chapter 22, Revised Statutes 
of Missouri , 1929, r el a ting to chattel mortgages , 
by ad~ing a new section to aa1d article, to be 
known aa Section 3097A, providing for t he proper 
cert i f ication and r e lease ot chattel mortgage , 
by the recorner of deeda, on the certificate of 
title to the mortgaged motor vehicle , eatabliah• 
ing a fee for auch service, providing certain 
exemptions. and declaring that the General Aa
sembl7 determines th1a Act to b e a Revision Act, 
within the meaning or Section •1, Article IV or 
the Constitution or J.liasourt.• 

"We w1ah to be adrtaed as to wheth-er we can make 
1t mandatory to present the oert1ttloate of title 
to automobiles for cert1t1cat1on by the Recorder 
as to mort gages filed• and aa to what eff ect t he 
law l{ould have on chattel mortgagee recorded, or 
whether 1t ahould be optional on behal f of the 
mortgagee or his aaa1gnee 1n each case. 

"Al so adv1ae us aa to what form of stamp to use 
or if we should use our own judgment . " 
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Section 309'7 R. s. Missouri, 1929, r eads aa f ollowsc 

•xo mortgage or deed ot t~t ot personal proper-
tJ hereafter made shall be val14 against any other 
person than the parties thereto, unleaa possession 
of the mortgaged or trust propert7 be deli~ered to 
and retained b7 the mortgagee or truatee or cestui 
que truat, or unless the mortgage or deed of trust 
be acknowledged or proved and recorded in the coun
tJ in which the aortgagor or grantor reaidea, 1n 
auch manner aa con~eyancea of land are b7 law di
rected to be acknowledged or proved and recorded, 
or unless the mortgage or deed of truat, or a true 
copJ thereof, &ball be filed 1n the office of the 
recorder of deed8 ot the count7 where the mortgagor 
or grantor executing the aame resides, and in the 
case ot the cit7 of st. Louie, with the recorder 
of deeds for said ~it7, or, where sueh grantor is 
a non-resident of tb& state. then in t he office of 
the recorder of deeds ~f the count7 or city where 
the property mortgaged· ••• situated at the time of 
executing auch mortgage or deed of truatJ and 
such recor4er shall indorse on such instrument or 
copf the time of receiving the same, and shal~ keep 
the same in his office tor t he inspection of all 
peraonaJ and auch mortgage or deed of trust, or 
copy thereof, m&J be so f iled# although not acknowl
edged, and shall be aa valid aa though the instru
ment .. re 1'ull7 spread upon the recorda of t he coun
tJ, or, in case of ~be cit7 of st. Louis. upon the 
recorda of said cit,-, in the ottice ot the recorder 
ot deeda J and suoh inatrument, when acknowledged 
and recorded, or when tbe s ame, or a copJ thereof, 
shall bave been tiled, as above provided, shall 
thencefo~th be notice of the contents thereof to 
all the world. " 

It will be noticed under t his section that i f chattel 
mortgage ia f1led. according to t h is section, t~t it 
ahall henceforth be notice of the contents thereof to 
all of the world. House Bill Bo. 5'6• which ia desig
nated aa Section 3097A, reada aa f ollowa : 

' . 
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•rt shall be the duty of the recorder of deeds, 
on request of the mortfafee, or his assignee, 
to certify Oii t1i'8 cert t oateoftl'tie to the 
mortgaged motor vehicle , that such chattel 
mortgage has been filed showing t he date, the 
amount of the mortgage and the name of t he payee. 
When auch chattel mortgage is released it shall 
be the dutJ of the recorder to ao ahow on the 
certif icate o~ title . For services herein pro
vided the recorder shall receive a tee of t wenty 
cents (20Cta.). A mortgage on a motor vehicle 
aball not be not1oe to the whole world, unless 
the record thereof' is noted on the cert11'ica te 
ot title. to the mortgaged motor vehicle, as 
herein provided. Provided, however, that the 
provisions of this section ahall not applJ to 
chattel mortgages given to secure the purchase 
price of a motor vehicle sold bJ the manufactur
er or their distributing dealers, or to a chattel 
mortgage given by dealers to aeoure loans on the 
floor plan stock of motor ~ebiolea.• 

This section, which is a new section to .Article 3, 
Chapter 22, does not m~ntion 3097, supra. There is 
a conflicting clauae in House Bill No . 546, which 
reads as tollowal 

"A mortgage on a motor vehicle shall not be 
notice to the whole world, unless the record 
thereof 1a noted on the certif icate of title 
to the mortgaged motor vehicle, as here in pro
vided." 

This ia a direct conflict as set out in Section 3097 , 
supra. Under the rule of conflicting statute~which 
cannot be read together, 1n order to aet out the in
tention of the legislature , and where the conflict 1a 
directly aet out. the latter section of the statute, 
or act, ia the governing law. 
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In the case of Stiers v. Vrooman, 115 s. ~ . 2d 
84, 1~ c. 88, par. 10, the court aaid& 

"We appreciate the rule of statutory con
struction that in the case of irreconcilable 
conflict between two different parta of the 
aame act, the 1aat i n order of position will 
control 'unleaa there ia aome special reason 
f or holding to the contrary~• State ex rel, 
v. Gideon, 27~ Mo. 79, 199 s. w. 948, 9•9. 
However, as is aptly said in 5~ c. l . 1000, 
th1a rule is purely artificial and arbitrarJ, 
and is to be resorted to only where there is 
clearly an irreconcilable conflict , and all 
other means of interpretation have been ex
hausted, * ~ * " 

There ia no dispute, in our opinion, that the two 
atatutea 3097• supra, and 3097A, are conflicting 1n 
thla r-espect, Aa to t he intention of the legislature 
1n paaaing House Bill No. 546, they could have said 
that they were repealing Section 309'7 a but they made 
the provision about the notice to the whole world, 
Which is 1n conflict with 3097. Unde~ 3097 A and under 
S097, a chattel mortgage on an automobile, which ia 
aecur.ed by a certificate of title, which,. when lawful~ 
ly filed, ia not notice to t he world unless a atamp 
or seal o.f the recorder of deeds is attached t o the 
certificate of tit~e. But t he chattel mort gage in 
itself will be notice to t he mortgagor or to anyone 
who could be ahown had no~ice ot said mortgage . 

In your request you ask if Section 3097A, House 
Bill No. 646. ia mandatory. 1n r egard to the stamping 
or sealing ot the certificate of title secured by the 
chattel mortgage. 

It will be noticed that under Seetion 3097A it 1a 
atated •on reque•t of t he mortgagee or his aasignee~" 
This section ahould be considered aa a permissive atat-
utel and not a mandatory, but includes a director7 statute. 

\ 
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In the case o£ State v. City o£ Maplewood~ 99 s. w. 
2d, 138, 1. c. 142, par. 5-7, 231 Mo. App . 739, the court 
aaidz 

•The gene:t-al rule with r~epect to the use o£ 
permissive words in a statute 1s stated in 69 
c. J. section 633, pp. 1077 and 1078. aa fol
lows: 

'On the other hand, where statutes are purely 
enabling in character, stmply making that legal 
and poaaible which otherwise there would be no 
authority to do , and no public interests in priv
ate rights are involved• they will be construed 
as per.m1aaiTe. GenerallJ, statutes, directing 
the mode ot proceeding b7 public officers, de
signed to promote method• a7stem, uniformity, 
and dispatch in such proceeding# will be regarded 
aa direotor7 if a diaregard thereo~ will not 
inJure the rights of parties., and tha statute 
doea not declare what result ehall follow non
compliance ·therewith. * ~ * 
"Permieaive worde 1n a atatute in respeot of 
otficera or courta will not be conatrued aa 
mandatorJ where auoh construction would create 
a new public obligationJ and it baa been held 
that even mandatory words or prov1a1ona in a 
statute det1n1ng the dutiea of ada1ntstrat1ve 
otticera m&J be construed aa director,. only, 
unleaa something 1n the body ot the atatute 
.indicate a the eontraey. '" 

Alao, in the caae o£ State v. Brown, 33 s. w. 2d 
lOo, 1. e. 107, par~ 2•6, 326 Mo. 627, 26 R. c . L. par. 
1-', the c ourt salda 

w,A mandatorJ provision is one the amiaa1on 
to follow which renders the proceeding to 
which lt relates illegal and void, while 



J 

Kr. John P. English (6) September 1. 1939 

a directory provision is one the observance 
of which is not ne~eeaar7 to the validity 
of the proceeding. Dlrector,r provisions are • 
not intended by the legislature to be disre
garded, but where the consequences ot not 
obeying them in every particular are not pres
cribed the courts must judicially determine 
them. There 1a no universal. rule by which 
directory prQviaiona in a statute may, in all 
circumatancea, be distinguished from thoae 
which are mandatory. In the determination of 
thia question. as of every other queatton of 
statutory construction. the prime object 1a 
to ascertain the legislative intention as dis
closed by al~ . the ter.ma and provisions o~ the 
act in relation to the subject of legislation 
and the general object intended to be ac4~ 
liahed. Oeneral.l7 speaking, thoae provt.iona 
which do not !relate to th' eaaenoe ot the t hing 
to be done and as to which compliance ia a 
matter of convenience rather than .ubatance 
are d1reot4rJ• while the prov1aiona which re
late to the e .. ence of the thing to be done , 
that ia. to matters ot substance, are manda
tory.' 25 R. c. L. aec. 14 PP• 766. 767 ." 

I.f it had been the intention to make the procedure 
Gt atamptng the certificate of title on all chattel 
mortgagee mandatory• the legislature could have said ao 
in eo manr word•• and not eay, •tt shall be the duty 
of the recorder of deeds on reque at ot the mortfagee 
~ aaa1~ to certitJ on~e certi~!Ca~ot t! le etc •• 
* * * • 

The new aeet1on ~?A, under ita title, did not 
amend or repeal section 3097, 8Upre, but on1y gave the 
right of the mortgag••• or hia a••lsn••• to have t~ 
cert1t1cate or title atamped or aea~ed by. tbe recorder 
ot 4M4•• ao tbat 1n case the certU'icate of title waa 
aaalgned to an innocent purcba•er, the mortgagee , or 
hla · assignee, would have double ••curity, and the · 
purcba•er of the automobile, which ia repreaented by 
the oertificate of title. wou ld have double notice that 
there waa a mortgage aga1nat the autoBaOb1le. 
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Al.so. in yorir request you asked whether w can 
make it mandatorJ to present the certificate ot title 
to auto.mobllea tor certification by the recorder aa 
to mortgages filed. Under aection 3097A 1t 1a specif1c
all7 atated "on request of the mortgagee or hia assignee." 
In other worda• tt ·1s d1reoto"J7 and not mandatory that 
the cert1t1cate df title be atamped or sealed by the 
recorder ot deed1' when a chattel mortgage is f iled. 

Or d1narlly. fwhen the phraae "filed" is used i n a 
atatute it mean. tns filing of an inatrument by leaving 
the ina~nt in the ott1ce of t he recorder. and does 
not mean the recording of t he 1natrument. In House Bill 
No. 5", designated as Section ~7A. the section also 
aayaa• A mor t gage on a aotor ~ehic1e aball not be notice, 
etc *•" Taking this sentence in connection •1th the 
whole se·ct1on, it a.ho•a tbat it is the intention of the 
leg1alature that mort-gagee tiled and mortgage• that are 
recorded m&7 ba~e the oert i f ic..ate ot title of the vehicle 
stamped as to mortgages outstanding against t he car. The 
aeotion shows that it is the intention ~f the legislature 
to include under that section not onl7 chattel mortgagee, 
on auto.mobilea, filed for reco·rd· bu.t a lso chattel mort• 
gagea on automobile• filed for recording. 

CONCLUSION. 

In view or the above aathorltiea it is tne opinion 
of this department that section ~A, House Bill No. 546• 
in reference to the certif ication of the recorder of deeda 
on the certificate ot title on an automobile is permia
ai~e and directory and not mandatory# but on the request 
ot the mo.rtgage•• or h ie aaa1gnee, it 1a mandatory on 
the part ot the recorder of deeda to eo eeal or stamp 
the certifi~te of title tor the reason that sect ion 
3()g'1A readaz •It aball ~ ~ duty * * *•" 

It 1s alao the opinion of this department that al
though Houae Bill No~ 648 does not describe the form of 
atamp to be uaed, it ia neoea.aar7 that the stamp should 
contain information showing that t he mortgage baa been 
filed. also the date. the amowat ot the mortgage . and 
the name of the pa7•e• Under the general real estate 
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law in the f iling of a deed of truat or mortgage 
the note aecured by t he mortgage maJ be identif ied bJ 
meana of a a tamp which shows the date and the . record 
index ot the reoordiDg of the deed of t~at or mort
gage. I would auggeat the aame aort o! a stamp ex
cept that 1t ahould contain the information above aet 
out. · 

Reapeottull7 aubm1tted, 

W. J. BURKE 
Aes1atant Attorney-General 

APPROVED I 

J. E. !AYLOR 
(Acting) AttorneJ-General 
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