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NEWS~aPE~S: When county is liable for tbs ~osta 
of printing election notices 

November 13, 1937 

Honorable John ~ . ~ versole 
Prosecuting Attorney 
\1ash ington County 
l otos! , Missouri 

Dear Sir: 

F I L ~- D 

This Depart ment herewith renders you an 
official opinion on the following question , as con
tained in your letter of s ome time ago ; 

"I have a question which the 
County Court of t his county 
have asked me to present for 
your opini on . 

"There are at the pr esent 
time two newspapers published 
in \#ash ington County , Missouri. 
One has been here for many 
years , the other issued its 
f irst publ ication on November 
the 15th, 1935 . The papers 
are of opposite pol itical 
faith . 

"Preceding the genera l elec
t ion of 19~ti said election 
was puolished 1n ooth papers 
at the r equest of the c ounty 
Cl er k of t his county . 

"The question has arisen as 
to whether the paper which 
lacked two or three pu blica
t iona of being a l egal news
paper at the time of the 
first publication should be 
paid or not . 
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"The county court v:ill appreciate 
your opinion on t his matter at 
your earliest convenience as t he 
matter has been dragging for 
some time ." 

Section 13775 , Laws of Missouri 1931, page 
303 , is as follows : 

"All public advertisements 
and orders of publication re-
quired by l aw to be made , and 
all l egal publications affect-
ing the tit le to real estate , 
shall be published in some 
daily, tri- weekly , semi-weekly, 
or weekly newspaper of general 
circulation in the county where 
located and wh ich shall have 
been admitted to the post office 
as second class matter in the 
city of publication; shall have 
been published regularly and 
consecutively for a period of 
one year; shall have a list of 
bona f ide subscribers voluntarily 
engaged as such who have paid 
or agr eed to pay a stated price 
for a subscription for a definite 
period of time . Provided t hat 
when a public notice required by 
l aw to be published once a week 
for a given number of weeks , shall 
be published in a daily, tri-weekly, 
semi-weekly or weekly newspaper, 
the notice shall appear once a 
week on the ~ ame day of each week, 
and further provided,. that every 
affidavit to proof of publication 
shall state that the newspaper in 
which such notice was published 
has complied with the provisions 
of t his Act . All l aws or parts 
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of laws in conflict with this 
section, except sections 13777 , 
13778, 13779 , 7631, 7632 and 
7633 , Revised Statutes of Mis
s ouri , 1929 , are hereby repealed . " 

The above ·Section was amended 1n 1931 and has 
again been amended at the last session of the General 
Assembly. However , as the matter under consideration 
relate s to the law as contained in the seesion acts of 
1931 we shall ignore t he recent amendment • 

. The statutes , in enumerating the qualifica
t i ons of a newspaper , usee throughout the section the 
verb 11 shall , " which, when used , usually denotes that 
the terms of a statute are mandatory in nature, that 
is, the terms must be strictly complied with. 

Rel ative to the question as to whether or 
not a newspaper must be published in a continuous and 
unbroken period for a one year period , we are inclosing 
an opinion rendered by this Department on October 8 , 
1936 , to Honorable Sam v. Cochran, Judge of the Probate 
Court , Boonville , Missouri. 

Your qeustion is to the effecta "nether or 
not the paper , which , in truth and in fact , l acked two 
or three publications of being published in a continuous 
and unbroken period of t ine for one year, should re
ceive the publication fe~ for printing the notice o£ 
t he General El ection of 1936 . 

We call your attention to Section 13776, as 
amended in 1935 , Laws of Missouri 1935 , page 320 : 

"When any notice or other ad
vertisement shali be required, 
by law or order of any court, 
to be publ ished in any news
paper or made in conformity 
with any deed of trust or power 
of attorney, the affidavit of 
the print er , editor, or publish
er , with a copy of such 
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advertisement a.nnexed , stating 
the number and date of the 
papers in which the same was 
published, shall be sufficient 
evidence of the publication." 

~e think it a reasonable construction, the 
statutes being in numerical order and f ollowing each 
other , that the affidavit of the publisher must also 
contain , as stated in Sect i on 13775, that the news
paper publishing said notices has complied with the 
provisions of said sect ion. 'l-hether or n ·.,t the news
paper in question has complied uith said aeetion i s a 
question of fact . We assume that your s tat ement of 
the facts is correct and t hat we must treat the ques
t ion wholly from a l egal s tandpoint . 

Your quest ion h as never been directly passed 
upon by any court in the State of Missouri , at l east 
we are unabl e to f ind any decision after having made 
an exhaustive research. Interpretation of a similar 
sect i on under the Act of 1933 relating to the qualifica
tions of a newspaper is d iscussed in Sekyra v . Schmoll, 
313 Mo. 1. c. 703: 

"Relator's first position is 
that the Act of 1923 is vague , 
uncertai n and meaningless . 
It is said t hat Section 10405, 
part of which is quoted above, 
requires the order of publica
tion to be published for at 
l east one year . The section 
is awkwardly worded, but there 
is no doubt about the meaning 
of the language used. It. is t he 
daily newspaper and not the order 
of publieation which mus~ have 
been published for one year . In 
construing language of that kind 
it is proper to give it a meaning 
which i s in accord with common 
sense when it is susceptible of 
such meaning . 
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" I t is .further said that there 
is no reasonable basis upon 
which the circuit judges are 
authorized to quali.fy news
papers . The paper s hall be 
one of general c irculation and 
shall have been published in 
the city for one year . '.i'hose 
are t he suffici ent qualifica
tions required of papers in 
filing their s tat ement of 
qualificat ions verified by 
affidavit ith the board . 

u I t is t'urt he1• said there is 
a conflict betweon Sections 
10406 and 10407 , because the 
.former section provides that 
under c~rtain circumstances 
the l egal notices may be 
published in s ome other paper 
than those qualifying at a 
higper r ate than that designated, 
whil e Section 10407 provides 
that no notice required by l aw 
to oe published shall b e valid 
unl e ss it be published in a 
paper qualified by the act. 
It will oe noticed that these 
last two ob jections are not 
based on the theory that t hey 
render t his act unconstitutional 
and therefore if sustained would 
be of no effect on the point 
that t he provision in the old law 
relating to t he duty o! ' the clerk 
is repeal ed . ou t a reasonable 
construction o.f Sections 10406 
and 10407 of the new act sh ows no 
such conf lict . The requirement 
under Section 10407 , that the 
notice must be pu blished in a 
paper qualif i ed , r efers , of course , 
to all that is said in the previou s 
section which provides generally 
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for t he qua lifications of 
the newspapers and allow' 
exceptions in certain in
stances . 'lbe paper s coming 
under the except ion s are 
qual ified under t he re~uire
ment of ~ction 10407.' 

The question as to whether or not a newspaper 
was legally ent it l ed to bid on a publica t i"on and the 
l!ue.stion of a newspape r being printed in the Ger man 
l anfua ge when the statute stated it should be printed 
'in the ~ngli sh l anguage, i s d i scussed in .:)tate ex rel . 
u-oebel v . Chamberlain, 99 .• i s . 1 . c . 509 : 

" .1"he present case i s clearly 
uistingui shabl e f r om the cases 
cited, in that i n thi s ca se t he 
county treasurer had no power 
or di scretion to r e ceive relator' s 
bid , or award him a contract under 
i t . No authority had been given 
t o hirr by the county b oard for 
t hat purp os e under sec. 675, R. s . 
1878 . 'J.he JJ:ngli sh language i a 
t he l anguage of the country, t o 
be used in a ll legal and offi cial 
notifi cations or proceedings, 
in t he absence of any s tatute 
aut hor ity to t he contrary. I t 
doe s not appear that the count y 
board had con sidered or acted 
upon the subject. \,e hold that 
thi s section i s deci s ive agai nat 
the validity of the r elator' s 
claim~ unde r h i s bid~ to the 
contra ct. T.he publica tion of 
sa i d list in the LngliSh 
lan guage i n a German pape r 
woul d not , f or t he r~asons 
stated, in t he absence of such 
authority , be a. l egal publica-
tion; and t i:1e county treasu r er 
r i ght ful l y re fused to a.vmrd to 
t h e relator a contract for that 

" pur pose , upon his b i d . 

• 
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Lnder .. action l v249 , H. ::> . 1..o., 1929 , it i s the 
aut y of tr .. e cl e r k to publish the names of tho nominees . 
~id section reads as fol l ows : · 

"At l ea s t seven day s b efore 
an ele ction to f ill any public 
off ice , t ho clerk of the county 
court of each county shall cause 
to be publi shed in t wo news- . 
paper s representing each of the 
two ma jor poli tical parties , if 
such there b e , and i f not , then 
in two newspaper s , or if ther6 
be only one newspaper publi shed 
within ti1e county t hen i n such 
newspaper, the nomina tions to 
off ice certif i ed to h i m by the 
.ecretar y of state , a nd al so 
tho se f iled i n his office . He 
~hall make two such publica tiona 
i n each of such no\"'spap ers bef'ore 
tue el cti on, one of which yub
lica tions i n eo.c! newspaper shal l 
be u~on the last day upon which 

uch newspaper i s i ssued bef'ore 
the e l e ction. ~rovided t hat no 
higher rates shall be pa id per 
inch, than i s provided by section 
13773, cha pter 114, H. ~ . 1929 1 
a s amended." 

'1he terms or .... ection 10251, H. s . 1.1o ., 1929 , are 
al so t o be taken into consideration by the cl erk. 

Concl usion. 

\. e are of the opinion that i t beinr the dut y of 
the cle r k to sel ect the newspaper s in vh ich publica tiona 
Shall be made, and by t he terms o f Section 13375, quoted 
supr a , it i s hi s duty to select a nenspaper or neTispap er s 
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whi ch contain the requi s ite qualif ications . ~~e fa cts 
in the ins tant ca se shO\. that the county c l er k d id not 
sel e c t a newspaper ~h ich poJ ses sed the requisi t e 
qualif i cat i ons and wa s without authority t o desi~nate 
and sel e c t such newspaper . H~nce , the county i s n ot 
l ega l ly liabl e for the cost or printi~ t he e l e ction 
notice . 

At'.t'h OV.c.D: 

/ 

! {.rtcting) 

0 •• 1 .. : J.JG 
~c . 

rte spect .f'ul ly ru. bmi tted, 

OLLIV1 H • HOL~~ 
Jls .; i s t an t attor ney- General 

J . .... . TAYLOR 
i l. t t.orne y- Gener a l 


