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1n favor of uro ic:ted rel~tive will not :orielt o~fice 
in the ~bsence o: -T"Ud or col lus ion . 

F 1 L £ D 
r I 

Ur. Charles £arringt on , 
Assistant . rosecuting Attorney , 
Springfiel d , l1issour i. 

April 12 , 1934. _ _j 
Dea.r Sir : 

''e ar e ackno~ledging receipt of vour lett e r i n "'11ch 
you i ncuire as f oll ows : 

"I nqui r y h?s been Made into our office ~ s 
to "hether or not i t woul d be i n viol Ption 
of our constitut ional nepo tisM l aw fo r a 
membe r of a rur al school ooard compr ised 
of three me,bers t o be on the Boar d at a 
time ~hen a fir s t cous i n of hi s was ap~oint
ed as a teache r for the Board. 

He says he will not vote for t he nan , and is 
personall y agf"inst him And want s t o know if 
it would remove him from the Board fo r the 
other t wo me ~bers t o so vote . w 

Section 1 3 of Article XIV of t he Consti tu tion of 
l' i ssouri orovidea R.S f ol lows : 

•• Any oubl ic officer or employe of t his St ate 
or of any political subdivision t here- of who 
shal l , by vir tue of said office or e , pl oy
r ent, have the rir~t to name or ~n~oint any 
oer son to render ser vice t o the St Ate or t o 
~ny pol itical subdivision thereof , ~nd who 
a 1all nane or anooi n t to such service any 
relative it ~in the fourt h degree , either 
by cons angu i nity or affini ty, shal l t hereby 
fo rfeit his or her office or e~plo~ent. " 

The Supr eme Court i n construing the abo ve constitution
al Provis ion in the case of State ex inf . Mcl ittr i ck v . Jhi ttle , 
63 s . . . ( 2d) 100 , says flt page 101: 

MThe ~~endrent i s directed a~ainst offi
c ials ,.,.ho s hall have ( a t the time of the 
celection) ' the ri~ht to na e or annolnt ' 
a nerso n t o office. Of course, a board 
ccts th r ough its official n e 1ber s , or a 
r ajority t he reof. If at the t i r.1e of the 
selecti on a me~ber h~s t he right ( uo~er), 
either by casting a deciding vote or other-
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~ise, t o n~e or anpoint ~ nerson to office, 
and exercises said righ t (no~er) in favor of 
a relative wit hin the or ohibited degree, he 
violates the amendment . In t his ' case it i s 
admitted t hat respondent had such power at 
t he time of the select ion, and th~t he exer
cised it by naming and ~ppo i nting his first 
cousin to the position of teache r of the 
school in s~id district." 

The constitutional provision makes it ill egal fo r a mem
ber of a bo ard to vote in favor of a relative i t i in t he or ohi bi ted 
degr ee . In the ~hittle case above the Supreme Court declares th~t 
it is t he exercising of his r i ght to n~e or apooint t hat is in 
violat ion of t he Constitution. If, os you state 1~ your inauiry, 
the board member does not vote for his cousin, and, as a m~ tt er of 
lact, votes a~ains t hi e , then he is not guilty of viol ~t inR t he 
above constitutional provision because he has not exercised 1i s 
r i~~t t o vote in favor of t he relntive. To hol d ot~cr~ise ~auld 
~~~ e it possible for t he other me~bers of the board t o elect t~e 
relative of an unfavored me~ber of the board and t hereby c~use 
hi m, ove r his object ion and :;:>r otest, to forfe 1 t h is office. . .. e 
do not bel ieve that this ~~~ t~e inte~ tion of t he constitution~! 
or ovision. 

However, if t he rel a.ted membe r of t he board S 110uld , by 
collusion or fraud with other members , br i ng about the electi on 
of t '1e relative while ostensibly t aking t he position of being 
op osed to hin , then ~e believe thPt uoon a showing of Fuch 
f act the director mi~ht forfeit his off ice . rye assune , 1o~ever , 
t he director about which you i nquire is s ct1ng i n goo(J fsith, 
and if so, the mere fact t ha t a rel~tive of his iP elected by 
t he ot~e r me ,bers when he does not ~~rticipate in t he election 
would not cause him to forfeit his office . 

It i s t herefore t he opi n ion of t h is Depextnent th~ t 
,..here a d irector ,who is related within t he or oh i bited degree 
to a teacher ?fho i s employed by a board of ~ich he i s a .,e-be r, 
doesnot par ticipate in t he selection of t hnt teac'ler, he -vill 
not forfeit ~ is office because t he other ~e~bers of the board 
vote to emoloy the teacher. 

Very truly yours , 

AF.'qOVED: 
FRA ·x '7. HAYES, 

As s istant Attorney General . 

Attorne y General . 
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