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MAGISTRATE COURTS : ~agistrate clerks can issue warrants and 
set the amount · of and appl:•ove bonds in 
criminal cases . 

.Ur.nlo:t.•ablo ,al t .~r A. T':,_;r;ors 
J·uu:·;<:J o :i.' t;l·lo J',;_n.; ;:L s tr•ato Court 
Porry County . 
Jlel":r•yville , :_ -:h:sour1 

.. .. 

/ ·' 

1.l'hio l s i n !•epl -y· to your l ottcl' oi' October l G, 194'7 , 
·which l:'Cf.tCls as follows : 

11 A copy of tlle ' ;:;umr.1ary o.t' Op1ni ons of 
tho Attorney ~:-eneral in r•ela.tion to 
I!n;~iotrate Courts ' r>E:>u.ch e d me in yer; ter
day ' s ·mail . 

" I wi sh t;o t h anlt you fo1• t J-d s oop y and 
I believe . t ha t t h e r.!a ;.; i str H.tos will 
appreciate 1 t very much and 1 t ~1hould 
pr ove of c reat· assistance to ull . _ 

11 I am· wonderinr; whether o r no t one bill 
was oml tte d i n the • t;m!o;1ary of J:~lls 
enacted lr.J t h0 64th ueneral 1\ssc.:mthl y .' 
:r. run roferrin;_~ to ~iena:t;e p,i ll Ho . 1~1 
,·;}llch becat;l<-} e.t'f.ecti VE> :.-;eptorrtlJer 10, 
l 'iJ4? . 

" in my opnuon th..i s bill now pcrEli t s 
clerl;::; an•~ dCi)Uty clcrlrs of' mu~;lst1•ate 
COl:i.r'ts to is~nc rn·oCC33 etnc1 I feel 
t~::n.t ;{hi~ now section of t h e statutes 
will ehnn tjc t h e op.i.nlon rendered b~/ 
your off.lce unde.r· date of ~;·eo . l n, 1 ~>1:7 , 
} 03- 4 .. / , l isted oe p:.t.,o G of the: hoolclot ." 

~·ho ques t ion p1·osc nte cJ. i:j rihet hGl' clor~-{Z oi' x:m:~l Btrato 
cov1•ts 'Ul'~o aut horized, under t he pr·ovl s :lons of ~:. cction 3'791 
o f :_;onat e :;-111 no. un of t h e 64th ~ onernl r~s ser.tlJly , to l s sue 
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HQ11.ovoabl"' .,..lt .,_ ,.., '" .,, .. --··c.,..., . - ? -.. •· . ..... o , .: c~ ~ .L ,.l• .•· J~-~. · ,~.-...., -

p1•ocess i'o1~ th0 appr ehension of p e rsonf.l cb.nr;?;ed w:l t h crirainal 
offenses • ::)aid 80nate ;_:111 b ecHmo ef.focti ve aftel:' the c om
pletion o·.r the ; ;u riiYt'lary ·or Opinions of t h e Attor·ncy (:,eneral ·in 
relation to ma;;is t :.r:'ate courts and was not c onai dered in the.t 

· c omp i l a tion. 

Iri an opi nion rende1 ... ed to Honoru.ble :.> t nnley ~·t t:tllach, 
Prosecuting Attol:'llOY o.f ·it. Louis County, and directed to ~i1r• 
L, I. • I}ornschein, J\ssistant (>ro:;;ocu t in.g r\ ttorney, dated 
::rebruary l D, 1 94 '7 , tl':-.1::; depar t me nt h eld , inter alia, t h1:tt a 
war-rant in a criminal proceedinr; ·;)efor e araa:-:~istrll"tie cout•t . 
c ould not be i Gstwd bJ a cleric o f.' tha t court. ;1.ai d r uling was 
based l nr ,::;cl :f O:tl :)c ct:lon - ~'791 of ~~nna to ·.·.111 t:o • 2l f.. of. t"he 
G3l~d. Gono:t~al Ass01:1bly, found at pac e C40 of Lh e· Lows ·of \'fissouri , 
1 94:5 1 which ;:;ave said . . po y1er und jw:·isdlct:i.on only t o ce rta.:tn 
of ficials • ~l'he Genorul 1\s ocr.a):)ly h L\d n o t c_;i ven l<lO.[?;l s tro.te clerk o 
such p ower and jurisdiction. . · 

nowever, in reenactin1:~ ::.ect.ton 3?01 , the 64th ·.;·enernl 
/\ssoritbly e.xpr·essly authorized clerk s of' magistrate court:;: to 
issuo process .for t .h.e a ppr(')hension of persons char ged rd. th 
criminal of fenses. ;~\ aiel scctlo.n now provides as -follovls: 

" rl•he follovrin~~ officers shal l h a ve power 
and jm•isdictlon ·to cause to be kept all 
l aws mo.de for• t b{-) preservation of t h e 
public pe ace, to i.ssu0 process f or the 
appreh ension of per,sons char ged with 
crin.tinul o .":fen ses, and hold. thnm to bail; 
requlre _persons to ::_;i.ve security to k e ep 
the peace, and to execute t he po·wers and 
dut.tes herein ·conferr ed in rel ation t here
to: '1'he jud~;es of the .supremo court 
throuc;hout the state; . judge s of the courts _ 
of record, except probate judges, vJi thin 
their resp ective juris<liction; cler lw and 
~put_:y clerlcs of mct.d s trci te cou.rt9 wi thi'i-1 
t h eh., r e spocti ve counties; the mayors and 
polic~e jud;:.•;es of incorpor-ated cl t i cs o.nd 

. towns within t h e limits of thc:tl"' r c s pectl ve · 
corporations: Provided, t hat nothing herein 
con tained s l:tall ·oe so cons ·trued ·as. to f.mth ol:>-

. ize t ;.lo na yo:Ps unCJ. police jud:~os of incol'
porated citie s an d towns to e xercise jur,is
di ctlon in pl"osecutions under the laws of 
t h is ·st~lt0, othor than those i:nsti tuted under 
t h is a rticl e fo1• s ul..,ety to keep tho p o nce." 

(Undol.,scoring i ndicates n~w nmtte1•.) 

' . 



" T-fonorablf) al t er ;·~. . ;.; ;(::ers 
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Therefore, i n vic~ of 8a1C recerrt re~nuc~aont of Section 
3'191, t lle clerk s of' :,na.~;latra. te court:.; .may i f.; s uo ·process for the 

. apprehension of persons chm .. ,E;ed wi th cr'ln:tn e .. l o f J'enson. cur -
opin:i.:on to Honorable ;·:.tanle-y · .. !alluch i~~ modified :tn thr~ t r·or.;)cct. 

Yo:u:r· attenti on i ~ cJix•ected t o A.n onin:i.on o.f tll:ls d ooartnent 
w·h:i.ch WU3 rondered to you .as Judt:~o of' the' :;·;H>dstNtte · Golu"t of 
.Perry c.;ounty on li'obrua.ry 1 '7, 1047, h oldin;;. ' ti1n t clorlm of macis
trate cour•ts a r·e not au.-cbol•ized to fix t lle ru;1ount of , t ake , or 
approve tlie honc1 of a d.efon dant ln n ,prLn:t n al c.~.lse . ~;aid op5.n1on 
ruled t11at only t hoHo i)·c r·s·on.s ·a:U.t~hor1.Zed ·by la'F1 could · se·t · tho · 
a mount of 11nd anl)rove m:tch a bond.· if.owever, :U; \y..as conceded· 
there that ha d. y:~; been opecif ically pl.,ovlded t hc{t clerks could 
set the um.'ount o t' end approve such nonds t b.e;y could l e gally have 
pe:r·foPmed t hose acts. ::e believe ~.1 cction 3791, supr•a, . does 
dil'ectly authorize clerks of ma:j.lstrate courts to set t~he u.mount 
o:f and approve the bond of a defendant i n a crim:tnfll c o.so by 
providin;::; t h £'tt: 

" '.l'ht-1 f ollo,:d :a'-::. o :Cfi·cers (clerks a.nd deputy 
clerks of mn. :iotra t e cmu"t~ wl trlln t heir 
r eapectl ve c ounties) ol.i9.ll h~•.ve p ower and 
jur•isdictlon -;~ :~' 1:· to i s sue .process fop the 
ap prehension of pe:esons char ged with crim
inal o.C.fenaes , cmd hol d them to bB.il; ro
qu1Po p orsons to ~~1 ve sccuri ty t o lcoep the 
peace, anc. t o execute the powers and· outios 
heroin eon.f'or:r·ed in rel a t i on thereto: -::· ·:' ·i:· 11 

( ' ords in parnnt hesis ours .) 

:t'llcl'Of'oi··o , OLU:' op:tnlon to lionor·ahle ·>.al ter 
·~ 'ebruury 1 ''1 , 1 04'/, is h ereby \':'1 thur•awn~ 

I 

· Coucl~wion. · 

Jn vim'/ o f the foroc~oinr::; ,. l t i :J th.e opLnion o i' t1.lio d e pHrt
r.umt t hat cler}w a nd doputy clnr'\.s of rru:~.·:.;latrt:.tt e court:i are 
authorized , v:Ji t hin their I•espec ti ve counties , to i:,; s.ue proces s 
for the apprehension o f per r; onr.:; chr.\rced v.,i t h criminal offenseo. 
It is furt}lcr• O i.;r opJnlon that ~1 ni cJ clerh:s an d deputy clerk s 
wl thin thoir respccti vo countios a1·e authorized to S('; t the a!·.munt; 
of ana approve t ho bond o f a defendant · in 9. crlrtllil. c~l c a se. 

.T . :··: . '.:~· !';. YL Cltl 
:\ttornoy ~~ c:.meral 

; ,espectfully su0mi tted, 

j ) i\ V lP t,~;_:}f:f.P~LLY 

J\ :;_sistant Attmmoy r~onero.l 
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