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lonorable Hobert C. Ldson
iirector of Yrobation and Parole
state of Llssourl - ;

Jefferson City, ulssourl

|
|
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Dear uy, Ldson:

some time ago you subm!tted a question to this
Department as to whether or not one Carl lLarrow had lost
his citizenshlp by reason of a certaln conviction, Your
letter 1s as follows:

"rursuant to our telephone conversa-
tion concerning the restoration of
citizenshlp of one Carl Darrow, 1
am herewlth submitting to you the
detalls of this case.

"Carl Darrow was arrested by J. W,
lkicFarland, Deputy Constable, in

-t. Joseph, Missouri, charged with
flourishing a deadly weapon, to-wit,
a rifle, on March 2, 1935; he had
preliminary hearing before Justice
Baleh, and his case was certified
to the kay term of Circuit Court

in 1936¢ On June 5, 1936, he was
trled in Division No. 3 of the
Circult Court before a jury, and
found gullty, and glven one year in
Jail., His case was appealed to

the Suprecme Court, where the de-~
cision of the Circult Court was
affirmed on March 11, 1937, le
then applied for a parole through
his attorney, Charles F, Leller,
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This request was turned down and
he was sent to jall liay 5, 1937.
Later he again applied for a parole
through kir, Keller, and this time
he was granted a parole and re-
leased from jail November 20, 1937,
The same Carl Darrow addressed a
communication to Honorable Lloyd C,
Stark, Governor of ki.souri, in
which he requested that Governor
otark restore him to full rights
of citigenship, This in brief is
a summary of the facts in the case,

"It will be greatly appreciated if
we might have an opinion from you

as to whether this subject, hnving
been charged with a graduated felony
and sentenced to serve one year in
the county jail of Buchanan County,
lost his citizenship as a result

of this conviction and sentence to
the county jail, and whether it

will be necessary for Governor Stark
to issue an order restoring him to
full rights of citizenship,"

In determining the ultimate conclusion 1t will
be necessary to consult various statutes which bear direct-
ly or indirectly on the question.

Ve assume that Darrow was convicted under 3ection
4029, R. S, Mo. 1929, under the followling provision:

"% #or shall, in the presence of
one or more persons, exhibit any
sueh weapon In & rude, angry or
threatening manner, or shall have
any such weapon in his Rosaesaion
when intoxicated, # % #

The punishment prescribed by the statute is,

"he shall, upon conviction, be
punished by imprisonment in the
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penitentiary not exceeding two
years, or by a fine of not less
than one hundred nor more than one
thousand dollars, or by lmprison-
ment in the county Jjail not less
than fifty days nor more than one
year, or by both such fine and im-
prisonment:"

i@ note that the statute is, insofar as the
punishment is concerned, what is commonly known as graduated
felony, in that the person convicted may be sentenced to the
Fenitentiary or to the county jail, In the instant case
Carl Darrow was given one year in Jjail.

Sectlon 4471, R, S. lio, 1929, defines a "felony"
as follows:

"The term 'felony,' when used in

this or any other statute, shall

be construed to mean any offense

for which the offender, on conviction,
shall be liable by law to be punished
with death or imprisonment in the
penitentiary, and no other,"

section 4029, referred to above, has been construed
ags a felony section in the decision of itate v, Brown, 267 5, VW,
864, wherein the court saild:

"Uefendant was convicted in the ¢
circult court of the city of 5t.
Louls of the crime of carrying
concealed weapons, and was sentenced
upon the verdict of the jury to
imprisonment in the workhouse of

said city for six months, His

appeal was properly lodged here, for
the reason that the crime for which
he was convicted, as defined by
section 3276, R, S. 1919, is pun-
ishable by imprisonment in the peni- .
tentlary, and is therefore a felony.
Section 3712, R. S. 1919."
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Other decisions of the court which have declared
an offense punishable by imprisonment in the Fenitentiary
not a misdemeanor because & fine or Jjall imprisonment was
assessed, are: state v. Gllmore, 28 Mo, Ap. 561; State v,
kelton, 117 lio., 618. Therefore, lrrespective of the fact
that the defendant received a sentence of one year in jail
and was not confined in the Penitentiary, we are of the
opinion that he was convicted of a felony within the mean-
ing of the statute.

By Article V, Section 8, of the Constitution of
Kissourl, the Governor is empowered to grant pardons, paroles
and commtations. By Section 3798, R, 3, ko, 1920, the
Governor is empowered by statute to grant pardons, which said
section is as follows: _

"In all cases in which the governor
is authorized by the Constitution

to grant pardons, he may grant the
same, with such conditions and under
such restrictions as he may think
proper,"”

Numerous statutes, such as 3ections 3928, 3947,
3965, 4036, 4212 and 4404, Ke S. lios 1929, define what crimes
shall constitute or cause loss of citizenship., We find no
section which speecifically states that a crine committed
under Sectlion 4029, supra, shall cause loss of citizenship,

section 41'?2, Ry, S, lios. 1929, is as follows:

"Any person who shall be convicted
of arson, burglary, robbery or
larceny, in any degree, in this
article specified, or who shall be
sentenced to lmprisonment in the
penltentiary for any other crime
punishable under the provisions of
this article, shall be incompetent
to serve as a juror in any cause,
and shall be forever disqualified
from voting at any election or
holding any office of honor, trust
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or profit, within this state; rro-
vided, that the provisions of this
section shall not apply to any person
who at the time of his conviction
shall be under the age of twenty
years: FProvided further, that in all
cases where persons have been con=
victed under this article the dls-
qualification provided may be removed
by the pardon of the governor any
time after one year from the date of
conviction,”

The above section appears to be general in its
terms but contains, like all other sections relating to
the loss of eltizenship, the clause,"under the provisions
of this article.” It therefore becomes necessary to con=-
sult the Constitution of the State of Missouri, Article
ViII, Section 2, provides in part:

"# # no idiot, no insane person and
no person while kept in any poor-
house at jublic expense or while con~-
fined in any public prison shall be
entitled to vote, and persons con-
victed of felony, or crime connected
with the exerclse of the right of
suffrage may be excluded by law from
the right of votins.

Noting that the Constitution says that persons
"may # % # convicted of a felony, be excluded from the right
of suffrage,” 1t i: necessary for us to consider Section
10178, Re Se Mo. 1929, which prevents persons convicted of
a felony from voting. osaid section provides in part as
follows:

"# % #nor shall any person convicted
of felony or other infamous crime,

or of a misdemeanor connected with

the exercise of the right of suffrage,
be permitted to vote at any election
unless he shall have been granted a
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full pardon; and after a second
conviction of felony or other Iinfamous
crime, or of a misdemeanor connected
with the exerclse of the right of
suffrage, he shall be forever excluded
from voting,"

A collateral issue which enters into the question
but which should be disposed of is the question of the
circult court's authority to grant Darrow a parole after he
had appealed to the Supreme Court and the court had affirmed
the sentence, !ie cite State ex rel, Gentry v, liontgomery,
317 lio, 811, le. co 814, from which we herein quote, It will
be noted in the decislion, however, that the cilrcult court
paroled the defendant at the time of his conviction and the
parole became a part of the judgment. The situation differs
as to Darrow in that he was not paroled at the time he was
convicted but after the mandate was received and the case
affirmed and he was placed in jail, the court later paroled
him, wuoting from the above case, 1t 1s said:

"lhen this court reviewed the judg-
ment of the circult court in the

case of state v, Horton, the parole

law of the ostate was a part of that
Judgment, ‘e affirmed the judgment

on the first count as a whole, Vhen
the trial court received our mandate
with directions to execute the judg-
ment, it clearly had the power to

grant a parole to the delendant, for
the reason that the judgment at all times,
whether it be consldered a judgment of
the circult court or a judgment of this
court, contained our parole law as a
part of the judgment, Therefore, it is
of no consequence whether the judgment
be considered a Judgment of the cir-
cult court or a judgment of this court
at the time of 1ts execution, Vhile
the parole law 1s a part of the judg-
rent in some felony cases, the trial
court loses the power to grant a parole
in a felony case on affirmance of the
Judgment, for the reason that by
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sectlion 4095 and 4096 this court is
directed to have its marshal execute
the sentence pronounced. This court
having no authority to grant a parole,
must execute the sentence according
to the punishment assessed on the
trial."”

ihe reason mentioned by the court that the o upreme
Court had no power to grant a parole in a felony case on
affirmance of the Jjudgment for the reason that under Sectlons
4095 and 4096, R, e koe 1929, the marshal is directed to
execute the sentence pronounced, we think is not always
ap licable for the reason that the marshal has no authority
to carry out the mandate of the supreme Court only in the
event the defendant i1s actually sentenced to the renitentiary,
In other words, the above decision can be followed 1if the
facts in the indlvidual cases are such that the decision
covers.

e think under Section 3810, R, 5, ilo, 1929, which
is a s follows:

"ihe courts named in section 3809

of this article, or the judge thereof
in vacation, subject to the restric-
tions hereinafterprovided, may, in

thelr discretion, when satisfied that
any person against whom a fine has

been assessed or a jall sentence im-
posed by said court, or any person
actually confined in jaill under judg-
ment of a Justice of the peace, or
sentenced to the state industrial home
for girls, or to the Lissourl train-

ing school for boys, will, if permitted
to go at large, not again violate the
law, parcle such person and permit him
or her to go at large upon such conditions
and under such restrictions as the court
or judge granting the parole shall see
flt to impose; such court or judge may
at any time, without notice to such
persons, terminate such parole by simply
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directing executlon to issue on the
judgment, or, in case the person, shall
have been actually confined in Jjail,

the parole may be terminated by direct-
ing the sheriff or jaller to retake such
person under the commitment already in
his hands, after a parole has been
terminated, as above provided, the court
or judge may, in his discretion, after
the payment of all costs 1n the case,
grant a second parole, but no more than
two paroles shall be granted the same
person under the same Jjudgment of convie=-
tion., 1f a parole shall be terminated, the
time such person shall have been at large
on parole shall not be deducted from the
time he or she shall be required to serve;
but the full amount of the fine shall be
collected or the full time in jJail, or
the state industrial home for girls, or
the ikilssourl training school for boys, be
served the same as 1f no parole had been
granted.”,

the court had the power to parole larrow even though he had
been convicted of a felony and the same had been affirmed,

for the reason that he did not receive a penitentiary sent-
ence. I1f we are correct in this conclusion, then the terms
of Section 3820, K, c. ko, 1929, relating to what is common=-

ly referred to as "parole law" apply. 35aid section being as
follows:

"Any person who shall receive his final
discharge under the provisions of sec~-
tions 3809 to 3821, inclusive, shall

be restored to all the rights and privi-
leges of citizenship,"



Hon, Robert C. lidson - Oct. 24, 1938

Conclusione

.e are of the opinlion that Darrow by reason of
the fact that he has been convicted of a felony has there-
by lost his right of suffrage under the Constitution and
the statutes, but 1f he has been finally discharged,under
the terms of the parocle which was granted him, his citizen-
shlip will thereby be restored under the terms of Section
3820, supra; but 1f he has not been finally discharged
from his parole, then, if his citizenship is to be restored,
it will be necessary for the Governor to restore the same
by pardon.

Yours very truly

OLLIV&R VW, NOLEN
Asslstant Attorney-General

ALPROVED:

Je e DUFFINGION
(seting) Attorney-General
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