
A defe &o•• aot Io•• lif',nmM'Itil 
though .e.Jlcted or a telODJ,lt ~· 
~• a jail •entence or tineJ i f the court 
~ be 1• re~tored to oitizen&hip rights 
~~t1Gn 8820, R. • 1929. 

October 241 1938 

F f L E 0 
Eonorable Hobert c. hdson 
l irector of r roba tion and Parole 
~tate of ~1 ssour1 
Jefferson City, J.Jissouri 2G 1 

Dear »~ . ooson: 

~ome t~e ago you submitted a question to 
Depar tment as t o whether or not one Carl IBrrow had 
hi s citizenship by reason of a certain conviction . 
letter i s a s foll ows: 

11 nu-suant t o our telephone conver sa­
tion concerning the restoration of 
citizenship of one Carl Darrow 1 I 
am herewith subm1 t ting to you the 
details of this case . 

"Carl ~rrow was arres ted by J . w. 
kcFarland, Deputy Constable 1 in 
~t. Joseph, ls souri , charged with 
flouri Shi ng a deadl y weapon, t o- wit, 
a rifl e , on ~rch 2, 1935; he had 
preliminary hearing before Justice 
Balch, and his case was certified 
to the L.a.y term of Circuit Court 
1n 1935. On June 5 , 1935, he was 
tried in Division No. 3 of the 
Circuit Court before a jury, and 
found guilty , a nd given one year 1n 
jail. Hi s case was appealed to 
the Suprome Court, whe r e the de­
ci sion of the Circuit Court was 
affirmed on ~rch 11, 1937. lie 
then applied for a parole through 
hi s attorney 1 Charle s F. ~ller. 

this 
lost 
Your 
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Thi s request wa s turned down and 
he wa s sent to jai l May s. 1937. 
Later he again applied for a parole 
through Mr. Keller, and thi s t1me 
he was granted a parole and re­
leased rrom jail November 20- 1937. 
The same Carl I&rrow addressed a 
communication t o Honorable LloJd c. 
Stark, Governor of L ... souri, 1n 
whiCh he requested that Governor 
~tark restore h1m to fUll rights 
or citizenabip. T.nis in briet is 
a summary of t he faets 1n the case . 

"It will be greatly appreciated it 
we might bave an opinion tram you 
a s to whether thi s subject, baYing 
been charged with a graduated felon7 
and sentenced to serve one year 1n 
the county jail of Buchanan Count7, 
lost his eiti~enabip aa a re sult 
of thi s conviction and sentence to 
the count7 jail, and whether it 
will be neces sary fo~ Goyernor Stark 
to i s sue an order restoring him to 
fUll rights of citizenship.• 

In determining the ultimate conclusion it will 
be neces sary to consul t various statutes which bear direct­
ly or indirectly an the question. 

We a s sume that Iarrow was convic ted untier Section 
4029, R. s . Mo. 1929, under t he following provision: · 

"* *or s hall, in th e presence of 
one or more persons, e?j,dbit an7 
sueh weapon 1n a rude, angr7 or 
threa ten1ng manner, or shall have 
any such weapon in hi s iossession 
when intoxicated, * * * 

The punishment pr escr ibed by the statute i s , 

" he Shall. upon convic tion , be 
pun1 a-J.ed b y imprisonment 1n the 
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penitentiary not exceeding two 
years, or by a fine of not less 
than one hundred nor more than one 
thousand dollars , or by imprison­
ment 1n the county j~il not l ess 
than fifty days nor more tban one 
year, or by both such fine and Lm­
priso~t:" 

\,e not e that the s tatute i s , insofar as tbe 
punishment i s concerned~ wbat 1 s c ommonly known a s graduated 
felony, in that the person convicted may be sentenced to the 
Penitentiary or to the county jail,. In the instant case 
Carl Darrow was given one year in jail. 

Section 4471 , R. s . Lio. 1929, defines a "felony" 
as f ollows : 

"The t er m ' fel ony, ' when used 1n 
thl s or any other atatute, shall 
be construed to mean any offenae 
for which t he offender, on conviction, 
shall be l iable by law to be punished 
with death or imprisonment 1n the 
peni.ten tiary, and no other • • 

$action 4029, r eferred to above, has been cons trued 
as a felony section 1n the decis ion of 3tate v. Brown, 267 ~. w. 
864, wherein the court sa1dt 

"Defendant \1a s convicted 1n the 
c1reu1 t court of the city of s t. 
Louis of the crime of carrying 
concealed weapons , and wa s sent enced 
upon t he verdict or the jury to 
imprisonment 1n the workhouse or 
said city f or s1x JDDiltha. · Ria 
appeal was properly lodged ·here, f or 
the reason tbat the crime .for which 
he wa s convicted, as defined by 
section 3276, R. s. 1919, is pun­
ishable by imprisonment in the peni- , 
tentiary, and i s therefore a .felony. 
Section 3712, R. s . 1919. 8 
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Other deci sions of the court whiCh have declared 
an offense punishable by imprisonment in the Penitentiary 
n ot a misdemeanor because a f ine or jail imprisonment was 
a s sess ed, are : ~tate v. Gi~ore , 28 M~. Ap. 661; State v. 
hlel ton. 117 .Mo . 618. There'fore, irrespective of the fact 
that the def endant received a sentence or one Jear 1n jail 
and was not confined 1n the P~nltentiar,r, we &re of the 
opinion that be was convicted of a felony within the mean­
ing of the statute. 

By ArtAcle V, Section 8, of t he Constitution of 
Mi s souri, the Governor is empowere4 to grant pardons , paroles 
and commutations. By Section 3798 • R. s . Mo. 1929 , the 
Governor is empowered by statute t o gr.ant pardons, which sa14 
section is as follows: 

"In all cases ~ which the governor 
is authorized by t he Constitution 
to ~rant pardons, lw may grant the 
same, with such condi tiona and under 
such r eatr1ct1ons as he may tb1nk 
proper.• 

Numerous statutes , such as Sections 3928, 3947, 
3963, 4035, 4212 and 4404• R. s . o. 1929 , define wbat cri me • 
shall constitute or cauee loss of citizenship. We find no 
section which specifically s tates that a crime committed 
under Section 4029, supra, shall cause loss of citizenSbip. 

~ction 4172, R. s . Mo. 1929, i s as follows: 

"any per son who Shall be convicted 
of arson, burglary, robbery or 
larceny, in any degree , 1n this 
article specified, or who shall be 
sentenced to imprisonment 1n the 
penitentiary for any other crime 
punishable under the provisions of 
this article., shall be incompetent 
to serve a s a juror in any cause. 
and Shall be. forever disqualified 
from voting at any el e cti.on or 
holding any office or honor, trust 

• 
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I or profit, within ~s state; Pro-
vided, that the provisions of this 
section shall n"Ot apply to any person 
who at the t~e of his conviction 
shall be under the a ge of twenty 
yaarsc ~rovided further 6 tbat in all 
cases where persons have been con­
victed under thi s article the dis­
qua11f1cation provided may be removed 
by t he pardon of t he governor any 
time a f ter one yea r from the date or 
.conviction. • 

The above section appears to be general in its 
terms but contA1ns6 l ike all other sec, ions relating to 
tne loss of citizenship, the clause."under the provisions 
of this article." It therefore becomes neces sary to con­
sult the Constitution of the State o:f W.ssouri . Article 
VIII, Section 2. provides in part: 

•* * no idiot6 no insane per son and 
no person while kept 1n any poor­
house at public expense or while con­
fined 1n any public prison shall be 
entitled .to vote, and persons con­
victed of felony. or crime connected 
with the e%ercise of the right or 
auf'fra_ge may be excluded by law t'l"om 
tbe right ot voting. " 

Noting that the Constitution eays that per sons 
"may if- * * convic ted of a relony, be excluded from the right 
of surtrage, " i t 1 ~ necessary f or u s to consider Section 
10178, R. s . Mo . 1929, which prevents persons convicted of 
a f elony from voting. cla.id section provides in part a s 
follows: 

"* * •nor shall any person convicted 
of fe lony or other infamous crime, 
or of a misaemeanor connect ed with 
the exercise of the rigbt of suffrage • 
be permitted to vote at any election 
unless he shall ha 't'e been gran ted a 
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fUl l pa rdon; and aft er a second 
conviction o f felony or other infamous 
cr~e , or of a misdemeanor connected 
\nth the ex ercise of the right of 
suffrage , he Shall be forever excluded 
from voting." 

A collateral i s sue whi ch enters into the que sti on 
but which should be disposed of is the question of the 
circuit court' s authority to grant Darrow a parole after he 
bad appealed to t he Supreme Court and t he court had aff irmed 
the sentence . ~~ a cite State ex rel. Gentry v . L!ontgomery-
317 o . 811, 1. c . 814, from which we herein quote . It will 
be noted 1n the decision, however, that the circuit court 
paroled the defendant at the t iute of his conviction and the 
parole became a part of the j udgment . The s ituation diff ers 
as to Darrow 1n that he was not paroled at the time he was 
convicted but after the mandate was received and the case 
aff irmed and he was placed in jail, the eourt later paroled 
him. ~uoting f r om the above case, it is said: 

" :.hen this court reviewed the j udg­
ment of the circuit court 1n the 
case of State v . Horton , the parole 
l a w of the ~tate was a part of that 
judgment . ·, e a f fi r med the j udgment 
on the f irst count as a :whole . When 
the trial court received our mandate 
with directions to execute the judg­
ment, it clea rly had the power to 
grant a parole to t h e detendant, f or 
t he rea s on tha t t he j udgment at a ll t~e s, 
whether it be consider ed a judgment of 
t he circuit court or a judgment of this 
court, contained our parole l aw as a 
part of the judgment . T.nere~ore, it is 
of no consequence whether the judgment 
be considered a judgment of the cir-
cuit court or a j udgment of this c ourt 
at the time of it-s execution. While 
t he parole law i s a part of the judg­
ment in some felony cases, the trial 
court loses the power to grant a parole 
1n a fel ony case on affirmance of the 
judgment, for the reason that by 
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Section 4095 and 4096 this court is 
directed to have its marsba.l execute 
the sentence pronounced . This court 
having no authori t y to grant a parole, 
must execute the sentence according 
to the puni~nt asse ssed on the 
trial . " 

J.he reason mentioned by Lhe court tba t the .,)upr eme 
Court had no power to grant a parole 1n a felony case on 
aff irmance of the j udgment f or the r eason that under Sections 
4095 and 4096• R. ~. ~o. ~929• the marana! i s directed to 
execute the sentence pronounced, we t~ is not always 
ap licable for the reason tbat the marshal has no authority 
to carry out t he mandate of the uUpr eme Court only in the 
event the defendant i s act ually sentenced to the ~enltentiar.y . 
In other words, the above decision can be followed if the 
fact s in the individual oases are such that the decision 
covers. 

\.e think under Section 3810, R. s. o • 1929 , v;h ich 
is a S f ollOYTSl 

" 'lhe courts named 1n section 3809 
of thi a artJ. cle, or the j udge thereof 
i n vaeation, subject to the restric­
tions hereina:f'terpp::>v 1ded, may, 1n 
their d1seretion, vlhen satisfied tha·t 
any person a gainst whom a :fine has 
been a s sessed or a jail sentence ~ 
posed by said court, or any person 
actually confined 1n jail under judg­
ment of a j ustice of the peace, or 
sentenced to the state industria l home 
for girl s , or to the L£1 s souri train­
ing school for boys, will , i.f permitted 
t o go at large , not again violate · the 
law, parole such person and permit ~ 
or her t o go a t large upon such con~itions 
and under such restrictions as the court 
or j udge granting the parole .shall see 
fi t to ~pose; such court or judge may 
at any time , without notice to such 
per sons, termJ.nate such parole by simply 
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di r ecting execution to i ssue on the 
judgment , or, i n ca3e the per son, shall 
have been actually confined in jail-
the parole may be terminated by direct-
i ng the sheriff or jailer to retake such 
person under the commi~ent already ~ 
his hands. A1fter a parole bas been 
terminated, as above provided, the court 
or j udge may , in his di scretion, after 
the payment of all costs in the case, 
grant a second parole , but no more t han 
two paroles shall be granted the same 
person under the same judgment of convic­
t ion. If a parole shall be termino. ted, the 
time such person shall have been at large 
on parole shall not be deducted from the 
time he or she shall be required to serve; 
but the full amount of the f i .no shall be 
collected or the full time 1n jail, or 
the s tate industrial home for girls- or 
the L•i ssouri training school for boys, be 
served the same a s i f no parole bad been 
granted . " , 

the court had the power to parole Darro\Y even though he had 
been convicted of a felony and the same had been a ffirmed, 
for t he reason t ha t he di d not r eceive a penitentiary sent­
ence . I f we are correct in this conclusion, then the terms 
of Section 3 820 - R. u • ~o . 1929 . relating to what i s common­
ly r ef erred to as "parole law" apply. .;)aid section being as 
follows: 

"Any person who shall receive hi s final 
di scharge under the provision s of sec­
tions 3809 to 3821- inclusive , Sball 
be r estored to all the rights and privi­
lege s of citizenship. " 

. . 
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Concl usion . 

e are of the opinion that Darrow by reason of 
t he .fact that he has been convi c t ed of a felony bas there­
by los t hi s right o.f suffrage under the Cons titu tion and 
the statutes, but i .f he ha s been finally discr.ar ged,under 
the terms of the parole winch was granted him, hi s ci tizen­
sh1p will thereby be restor ed under t he t erms of ~ction 
3820, su~ra; but i f he has not been .finally di scharged 
from his parol e, then, i f his citizenship i s to be restored, 
it wi ll be necessar y for the Gover nor to re store the same 
by pardon. 

A .. }JROVJ.ID : 

J . .1 . BU.rFING'l16N 
( .. ~c ting) Attor ney- General 

OWN: l!;G 

Your s very truly 

OLLI V cl\ \, . NOLEN 
Ass i stant Attor ne y- General 

... 


