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BOARD OF PHARMACY: May exercis e its sound discreti on as to 
whether applicant has passed a "satisf actory 
examination." 

June 21 , 1937. 

F f L £ D 

~. w. H. Elli e , President, 
Board ot I·harmaoy , 
Vandal ia , ~ssouri. 

vear ~. Ellis: 

,,e wish t o a cknowledge your letter of .Tune 17th , 
wher ei n you state a s f ollows: 

n ~ s i tuation has developed with the 
-.issouri State board ot .1·barmacy in 
connection witL. certe.i n examinations 
t~at have been held and those that are 
to be hel d , which requir es advice fro~ 
your depart~ent . 

"The tissouri state .Soard of PharLJ.acy 
held an examination in Jt . Louis , 
-issouri , on .u.pril 25th and 26th. 
Imwediately utter that examination , 
certain charges were filed with vovernor 
Lloyd C. Stark, stating among other 
t hings that cheat1n was prevalent i n 
a large measure. 

"Im.'l.ediately thereafter , Governor Stark 
appointed a Co~mittee of Inquiry to sitt 
t hese charges and !'lllke a t.1no.l report to 
him. That report has been tiled , .. i th 
Governor Stark and all henri~s have been 
concluded. 

"This hearing developed testit~ny from 
many students of t he ~t . Louis vollege who 
atat eu under outh they actually saw numbers 
of people takinb ~he exar~nation whom were 
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cheatin&. lurther testiuony brought out 
t he fact t hat 4embers of the Board of 
Pharmacy actually found nuch cheatin& and 
these applicants who were caught were 
finally failed for cheating. 

•The grades for this exa~nation have been 
tabulated and ere ready to hand out . There 
has been so.u~.e thout)lt a~ont; many people who 
were interested that this exum.ination 
should be held void. The question presents 
one involvine legal advice . 

•ta bill has been passed by the legislature, 
known as CS. for H. B. 265 t hat has so~e 
bearing on this examination. ntis bill was 
truly agreed to and finally passed and i s 
now in the hands of the Governor for his 
approval . 

"I wieh you would look into this natter for 
me and give me an opinion as to whether 
it i.s within the legal right or the 1·-Lissouri 
State Board of Pharmacy to void this examina
tion. 

"I was in Jefferson City this week and called 
i n your office to discuss this matter. In 
conversation with vovernor titark, he expressed 
the hope that I woul d tc..lK to you and get your 
advice on t he subject . The Board of Pharmacy 
is also wondering il'hether or not to postpone 
any further exruninations until the d . B. 265 
is signed by the ~overnor. ~s the Latter 
stands, it Dit..-ht involve f urther difficulties 
by boldinE, an exau...ination no .. under the exist
i nG l aw and withi n three months, the candidates 
who pass may be eligible for a certificate 
without an exacination. 

n'l'he writer plans to leave next 'l'hursday for 
an extended vacation , and I hope that you 
can set ~e r ibht before that ti~e . I will 
now restate the points I wish cleared up: 
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1 . Shall t he BoarJ of Pharmacy void 
the examination hel d in St . Louie 
April 25th and 26th because widespread 
cheating ·was chnrt•ed? 

2 . Shall the Board of rharmacy order 
another ex~nation at once to a llow 
all per sons the nrivile~e or t aking 
t he examination f or J s siatants and 
Hegi stered !'har:w.cist under t he 
.&xi stinc l nvr?" 

Section 13142 , 1~ . ti . !...O. 1929 , provides tho.t in order 
to be licenseu ~s a pharmacist 01 assistant pharr.~ciat, the 
applicant must , amont other thinLs , "pass a satisfactory 
exawination by or under the direction of the uo~rd of ~harmacy" t 

"In order to be licensed ss a pharmacist 
within the ~enninv or this chapter, an 
applicant shal l be not lese than t~enty-
one years of age , a nd , i f his appl ication 
be f iled with the secretary of the board 
of ph~cy on or after the first day of 
J anuary, 1912 , he sl~ll have been licensed 
as nn assistant pharmacist for not lesa 
t han two years prior to his application 
for license as a phar.t~ci st , and he shall 
present to the board satisfactory evidence 
that ho has had four years ' experience in 
pharmacy under the instruction of a licensed 
phar!.tacist, ~ shall paso !!. satisfactory 
exa-~nation b{ or undor the direction of 
the bo~rd of ph~ct: ~vided , t~at if 
the applicant for a icense as a pharmacist 
be a graduate ot a school or college of 
pharLacy , whose rocuire~ents ·for cra duation 
are set i s factory to end approved by t he 
board of pharmacy , it shell not be required 
that he pas s any ex"nination or that he shall 
r ave been an ass istant pharmacist . In order 
to be licensed es ~n assistant pharmacist 
within t he ~eaninr ot this chapter , an 
applicant shall be not less than ei ghteen 
years of age, shall hc.ve a sut':t'icient 
preliminary gener u l educati on , and shall 
have not l ess t han two years' experience 
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in phareacy under the i nstruction of a 
l icensed phnrl.I.B.cis t, ~ shall pass .!. 
sntisfccto1y ex~nation ~ 2£ under the 
direction 21.. ~ bo-.1.r·u of i'han.aoy: 
.Provi ded , ho\.;ever, that in t he case ot 
persons \lho J o.ve attended a reputable 
school or colleGe of phar~cy the actual 
ti~e of attendance at euch school or 
col l ege of pharmacy ~~y be deducted trom 
t:~e tLae of experience req_uired of 
phar~cists and esaistant pharmacists." 

The status of ~ board ;hich has the uower to examine 
is well stated in the c~se of State ex rel . Granvill e v . 
Gr egory , 8 3 1-o . 123 , 1 . c . 136, v1herein the Court shid: 

" ~ • • tho board of heal th , in the dis-
charge of duties in reference to the 
issuance of certi~icatea , io enga~ed in 
the performance o~ those thin~s which 
essentiall y partake of a judicial nature , 
requix-in~.,. t he examinc.tion of evidence 
and pass in ~ on 1 ts probative force and 
effect, requirln( +he exercise of jude-
ment end the emplo~ent ~~ discretion. " 

A similar state~ent of the rule is expressed in the 
case of State ex rel . Lentine v . 3tate Board of Health , 
334 .t..o . 220 , 65 d . '' · (2 d) 943 , 1. c . 949, thus: 

" • • "' tLe q..1estion whe ther the acts or 
conduct charbed are auch ~s to con
stitute unprofession~l ~nd dishonorable 
conduct or render t e licentiate o. person 
of bali J.:.orul cht.ra cter -w1 thin the purview 
of t he statute ' culls f or the exercise 
of judgncnt an~ sound discretion ' on the 
part of ~he board of health . ~ 

In the cc...ee of vt te v . .. ~osenkrana, 30 -· · I . 3'14, 
'15 Atl . 491 , 1. c . 497, the applicent , in order to ) ractice 
dentistry , was required to nundert;o a satisfactory exu.Anotion" . 



Ur . • • H. ::111a - 5- J une 21 , 193 '1. 

The Court i n pointing out that this waa a matter within t he 
s ound di scret ion of the ~card of Examiners , said : 

"No attE4...pt is ~de in the stat utes 
to specif:y wnat number of ques tions 
must be ropounded to any candi date 
ror exc......dnation upon eacn ox· any or 
the a~ove me~tioneu suuject s , nor is 
it btated wll et.aer t l.e st.tlke nu.n.be1· of 
quest1ons must be answe~ed by every 
candidate ; nor al.·e there any p.1.ovi s ions 
dcclarinb what percent~~e of the 
que stions subwitted ~ust be answered 
corr ectl y by a ny co.ndldate i n or der t o 
pass the e:xaTI11.1ati on ; nor is it provided 
thut the identical quet:.tions ~lull be 
p~t to each appl icant ; nor is t her e any 
provis~on thnt the percentuge required 
s.u'"' l l al~fay l'e.w.ai n tt e ~.r..e , that t he 
st~dard of proficiency ana effici ency 
s\t..ll never be o.dv ... nced. In other tiOr ds , 
l·.I.UCh wust be left "to tl1e sound dis
creti on of ti.~.e bourJ of examiners . '' 

In t he case of Tate v . l'Ior th aci f ic College , 140 
Pac . 7~3, 1 . c . 745 , it is requir ed thut before a student 
r eceives hi s di pl otu and degree, he shall "pass sati sfactory 
examinatione. rt The Court in hol di ng that th1s meant examina 
tions sa t i s factory to the facul ty , whose dut~ it was t ~ 
conduct the ex~ Jnati ons , Pftid : 

"Among the requi r ements for a diploma 
and a degree set forth in the catalogue 
of the defendant , Fnd set out s upra , it is 
required t hat tLe candidat e shall "pass 
sati8factory ex,.minations . tt Thi s means 
t ut ! is examinations shall be satis
ft.~.ctory to the facul ty , \those duty 1 t 
is to conduct the e:x~~natlons . " 

.t~. s tudy of our s t at utes r elatlnt; to the oxar....inat1on 
of a ppl icant s desiring t o be l i censed as phar~cist s or 
aaniste.nt phttrt&cists a.oes not reveal ··1hat :...anner or nuaber 
of questions ttut are to be propounded t o t he applicant s , 
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whether the y shall be "tri t t en or oral, whet her per sonally 
s upervised i n case of v:r i t t en cxemina tions , or Nhether the 
"honor syste,J" with no supervi s i on be enployed. 'l'he onl y 
requirement of the stat ut e is that the t?pl lcant " ass a 
satisfactory ex~nation b or under the direction or the 
board. " 

In pass ing on vour quest:ons it o rurs to us that 
i f t he Boar d of Fharmacy 0n~ actually Jeter 1ine f r om t he 
group t a king the examination the i naividuals who conducted 
t hems elves i n a proner w~nner and ·tere ot guilty of any 
cheating, and fUr~hcr ~ ade a satis~actory gra de so a s to be 
eligi b l e for a l i cense, it would be nost unfair t o void t he 
ex~mination and requir e t beill to s ubmit t o a new ex~nation. 
,,e must necessari l y , h o·.rrever, r es t r i ct ourselves t o a-ppl y i ng 
t he l aw t o t he facts e.s pre sent ed , :."' :'o .. r l e t ter • 

.r~rom t he fo r eLoine; , we are of t l1e opinion that t he 
question of whet her a c&ndi dat e has pa s sed a "satisfactory 
examination" i s wit hin the sound discr eti on ot t he Hoard of 
Pharmacy, who ll..iiY ex er el se it~ j U<1(.>Ulent '.Thetller 1 t s hall void 
t he exaL..ination he l d in .... t . Loui s , -issouri, on .t.pr il 25th and 26th 
because of t he char~e of widespread che tirtL , or ,,hether it shall 
order a ne' exami nat ion to a llow a ll :-ersons the privilege of 
takin~ t he examination tor assistant and r egistered pnarmaoist 
under t he exist!~ law. 

" .. es .Jecttull y sub1...! t t ed , 

tiJ.X r:ilSS ..o.ul , 
s istant ttorney General. 

APPh:OV .u.U : 

J. E. T .n.YLOH 
(Acting) Attorncy~eneral • 
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