
COUNTY COLLECTORS : County Collector can not continue to coll ect 
i nco:ue taxes or receive a commission f o.,.. collecti~ 
t he saLle e.ft er the i ncohle tax has beco! a delin
~uent a nd certified to the State Auditor under 
Section 10136, Laws of l<issouri , 1935, page 410. 

J'uly 23 , 1936. 

~agleton , /aechter, Yost, ~lam & Clark, 
1\. t torneya a t Law, 
1020 1elephone ~~lding , 
1010 ~ine Street, 
s t. Louis, Ussouri . 

Attention: I;-. ~nald Gunn 
Gentlel.llen: 

'l'his depart.went is in receipt of your letter of 
June 22nd ret;urding ./ill lu.m ~ . liaUI:ID.nn, Collector of the 
~evenue of the City of s t. Louis. Your l etter is a s fo llows: 

"I au writing you as attorney for ~i lliam 
:t . Bt.Ull.l8nn, Collector of the l<.evenue of 
t h e City of St. Louis, and to re~uest an 
opinion trow your office on the fo llowing 
1uatter: 

"In 1935 t he State Legislature repealed 
Section 101~6 of the h evised Stat utes of 
Uissouri for 1929 and enacted in lieu 
t hereof Section 10136 of the Laws of ~a
sour! for 1935, page 410, which provides 
in substance th~ t a fter delinquency of 1n
con.e t uxes collectors of the various 
counties s hall certify to the State Auditor 
t he names of the persons or corpor ations 
so delinquent. This section further pro
vides that within sixty days thereafter t he 
Stute ~uditor shall certify s uch names to 
t ne ~t.ttorney General ' s office and by this 
of fice suits shall be fi led for the collec
tion or s uch delinquent inco~e taxes . At 
t he discretion of the Att or ney Genera l , 
t he 1rosecutins ~ttorneys of the various 
counties LAY be requested to tile such 
suits . Nowhere in t his section does there 
appear any limitation or reduction of t he 
powers of the collectors of the var ious 
counties, as such powers exi s ted at the 
ti~e of the pussage of this uct . 
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"Under Section 10124 of the Revised 
Statutes or ~issouri for 1929, the col
l ectors of the severa l counties and the 
City of st . Louis s hall be the collectors 
of the income t ax of the districts in 
whi ch they liTe. Likewise, under section 
10133 of the AeVised St atutes or wissouri 
for 192g, the compensation ot the Collectors 
is designated as the same for i ncome taxes 
as for other taxes. 

"I take it rron readin~ the two l atter 
sections , neither or which were repealed 
or amended by beotion 10136 of the Laws or 
1935, t hat t he Collector of the City of 
St . Louis i s still empowered to collect in
co.....e taxes ev en after ·the nB.l!Les or the 
delinquent t axpayers huve been certified to 
the State Audi tor and by him to the Attorney 
General . In other wor ds , I understand the 
l aw to be t hat all ~oney coll ected in the 
City or bt. Louis in the way of income taxes , 
whet her before or after delinquency , should 
pass t hrough the ha nds or the Collector or 
the City of St . Louis . 

"Since t he nassage of Section 10136 refer red 
to above , however , t he Collector of the City 
of St. Louis ha s received no taxes pa i d by 
any persons delinquent to the extent that 
their names were certified to the State 
Auditor a s provided therein. 

~will you be good enough , therefore, to let 
me have t he benefit of your opi nion with 
r eference to this ~tter, and at your earliest 
convenience . " 

The new section referred to in your letter, Section 10136, 
Laws or ~issouri , 1955, page 410, is as follows: 

"All taxes a ssessed on account of incomes 
shall become delinquent on t he second day 
of June, where assessments are required to 
be made and certified to by t he assessor 
prior to April 30, and subsequent to 
l.~arch 15; in o.11 other cases taxes assessed 
on account of i ncome , shall becoue delinc. uent 
thirty days after the tax book is required 
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by l aw t o be delivered to the collector; 
within t hirty (30 ) days after such de
linquency the collector s hall certify 
t he n~mes or t he delinquent taxpayers 
t o the Stat e Auditor , and the Stete Auditor 
shall, within sixty (60) dnys thereafter, 
certify the nar.es of any individuals, 
a s sociations, joint stock coi!I.paniea, 
syndicates , co-partnerships , corporations, 
r eceivers, trustees, conservators, or 
ot her officers appointed by any state 
or federal court, fro' . lfhom such t ax 
is due , to t he ~ttorney General, and 
suit shall bo instituted in any court ot 
co~)etent jurisdiction b y t he At torney 
General, or by the .tx·onecut1ng Attor ney 
of the county at the a.lrection ot t he 
.nttorney <:;.enerul, in t he nax...e of the 
St ute, to recover such t bx and enforce 
the lien therefor, ~nd service uay be 
h~d on both residents and non- residents 
in t he s a4e ~~er as provided by l aw 
in civil acti ons. The s~e penalties 
shall be as ses sed aLr inst uch delinquent 
t axpayers as in the case ot personal 
property t uxes , cxce~t wher e different 
penalties are provided tor by ~n act 
or the 56th General ~ .. aser..bl y , and shol'IIl 
in the Laws of -issouri, 1931, at rabea 
365 t o 375, both inclusive." 

The repealed Section 10136, I . s . ~ o . 192g, dir ect ed · 
the collector to bring actions in the case of delinquent income 
t axes in the sahle cenner o ~ actiona on persona l property taxes 
are uaintained. The new section, quoted supra, appears t o have 
changed t he ~ode of procedure 1n tha t the nemes or the delinquent 
taxpayers are to be certified t o t he State Auditor, and t hen in 
turn certified to t he Attorney General. It 'Y'Ould nppear t hat 
it was t he intention of t r e Legi slature to ?C~it t he collector 
t o atteupt to collect all incor,e taxes sixty days after the 
second day of J une. 

There are no decisions b y our courts regarding this 
question, nor do we know ot eny ending at t he present tine • 

•• e do not thi nk there is any conflict in t he present 
statute and t he section re ~nrding the coupensation or collectors, 
t l..at i s veetion 101.33 , J.< • ti . ..... o. 1929 , \fhich is as follows : 
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" . ~saessors &nd collectors shall be com
pensated in like munLcr an in like 
a.....ounts t... S for t he asueas...ents or other 
t uxes : Provided, t u.t in count i es i n which 
the assessors ~n~ collectors are paia a 
f i xed sa l ary , th~t in addition to t he 
salary pai d , t hey shall be permitted to 
char ge t or work perfor ked i n t he assess
i ng and collecti ng of the inco~o t ax , as 
provided by this article , t he s~me t ees 
as ure char ged by a s sessors and collectors 
whose sa lary is not f ixed by l nw , and 
which t ees so chor ged by suid as bessors 
and collectors tor services r endered in 
as sessinc end collectinb ~nco~e t~x sha ll 
be p~id by t he s tate . " 

.. e think the gener a l rule in regard t o de creasing the 
compensation ot t he collector is ?Jell s t ated by Judge Hays in 
t he cas e ot St at e ex r el . _cKft trielc v . Bair, 333 Ko . 1 . e . 15: 

"The contr act entered i nt o bet ween t he 
collector and hi s attorney , and appr oved 
by the count y court, i~poaes no l iability 
upon either the St ate , county or t he col
lector . I t only f ixes tho status ot t he 
at t orney as t o hi s r i ght t o coLpensation 
and t he CJ:.ount t hereof when i n the t ax 
sui t t he liubilit y t herefor becomes fixed 
upon t ie t axpayer's property by t he f inal 
judgment i n t he case . (Butler v. Sullivan 
County , 108 ao . l. c . 638 , 18 S . t • 1142 . ) 
And , as stated in ~tute ex r el. Lemper v . 
Smith, 13 - O· pp . 1 . c . 423 , ' It i s clear , 
then, that unles s the p roceedi ng result in 
coll ecting a suw of ~ney belon~ng to the 
public revenue , neither t he collector nor 
his attorney ctul clail. any costs in the 
ca use.' The s~e 1ule necessaril y applies 
t o t he other interveners , who a s public 
officer~ have no contractural riLht as 
t o t hei r ter~ or otti ce or t heir coupensa
tion or any vested r ight ln either, t he 
s~e be i n6 oub j ect t o lecisl ative control. 
(btate ex r el. Attorney~eJoral v. Davis, 
44 ko . 129; Givens v. Daviess County , 107 
Lo. 1. c . 608 , 17 s . • ~98; St ate ex inf . 
Crow, Attorney-General, v. Lvona, 166 Lo . 
3,7 , 66 s . J . 355; Greeory v . Kansas City , 
244 o. 523, 1 49 s . t: . -"& • ) The :tees o:t 
t he collector and his attorney and or the 
interveners are s ubordinate to t he general 
legislative power t o 1npose , i ncrease , 



.. 
~gleton, "r#aeohter, e tc. -5- July 2~ , 1936. 

diminish or remit pena l ties f or t ax delin
quencies; and no vested right of any of 
t hem i s i mpaired by the remission. (Jones 
v . ;:T lliar.ts l Tex . Sun. Ct .), 45 s ; W. (2d ) 
1. c . 139, 140, and cases there cited. )" 

The pri nc i ple that a collector ca n not be held liable 
tor failure t o collect delin uent taxes under certa in circumstances 
i s discussed in the case of Carl v . Thiel, 277 s. 1. 1 . c . 488: 

"Disposin6 of the other contention that 
t he sheriff and his surety woul d be 
responsible for e ll taxes for which he 
r eceipted to t he county clerk , except t hBt 
which wns delinquent und could not be col
lected , and for l-lll of which he is required 
to ~e settleruent &t the expiration or his 
te~, it uay be said that such requir~ents 
were necessarily ~edified by !~plication 
by the provisions of the 1924 act involved 
in thi s c~se . Therefore, at t he expiration 
of defendant ' s te~, he mny OL~e hi s settle
ment,showing, amonb other thin~s , the ru_ount 
of uncollected delin~uent t axes, a lthough 
yet collectable by d1straint or l evy, a nd 
thereby obtai n his acquittance t he s~e as he 
could do before the enact~nt of t he 192' 
act, since neither the state nor the county 
could exact any r~ore from him atter he was 
deprived by the provi s ions of the 1924 act 
of the right to enforce col1ections by levy 
or distraint." 

Appl ying t he above decision to the question c t hand, 
we think thet the collector can not be held linble for any un
collected income taxea when t he e~e are certified to the State 
Auditor as proTi ded in Section 10136 , Laws of l issouri, 193f>. 
Therefore , he could not r-~1ntain that he is entitled to collect 
income t axes end claim his fees therefor after the delinquency 
has been cer t ified to the State Auditor. In other words, it 
would appear that it \Vas t he intention of t he Legislature t or 
t he collector to make his bes t efforts to collect sixty days 
after June 2nd, and if unable to collect the same, he should , 
a s the statute states, certify t he a~e to the State Auditor , 
who in turn certifies t he s a..ue to the l.l.ttorney General . 
While it is true the collector still bas the delinquent tax-
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payer ' s nn~e ond the ori ginal assessment on ti~e, yet we think 
he ha s l ost j urisdict ion of the co llection of the tax anQ ia 
no lonber entit l ed t o any co~pensation, nor t o ~ke ~ny fUrt her 
effort in the collection ot t ne tax, ~nd t hat such was the 
intention of t he LeLlslature. 

l OHN ',i . HOFF' ..... AH , lr . , 
{Acting) Attorney General . 

o.m:HR 

Yours very truly , 

OLLIV 4-~R Yf • .«Ob'.' 
Assistt nt . ttorney General . 


