. N
IN RE; Power of County Court to accept warranty or quit claim
de~xd in satisfaction of school fund mortgage and bond

or should thev foreclose.
[ L/i), J.( ' ( r'/"_ / / f,a / .

Mzrch 7, 193&

Hon. J. Dorr Ewing,
Prosecuting ‘ttorney
Grant City, Missouri.

Dear Sirs-

Your letfer of Februzsry 28th,1333 noted, wherein you would
like the opinion qf this uepertmcnt as to whether the

County Court has pouer to accept War:anty or Guit Claim Deed
in satisfaction of School Fumd mortgsge and bond, vithout
sele to the highest piddere.

The County Courts of the Etate get their zuthority lsrgely
from Section 38, Article VI of the State Congtitution =nd
from the following Sections of the Statutes (wiich stztute
I am setting out pretty fully.)

RSEC, 9L45-~-COUNTY SCHOOL FUNDS--"It is hereby

macde the duty of the several gounty gcourts of

this state to diligently colleet, preserve and
gecurely invest, st the highest rate of interecst
that can be obtzined, pot gxcecding clzht nor

less Ihan four oer cent per amnum, on unencumbered
real estate security, worth ¢t all times at le:cst
double the sum loaned, and may, in its :

S securdty in cdoition therefo, * * *

;elonvinr to the County School funds; * * *R

nS5i.C.9245--COUNTY CCUKT TO HAVE JURISDICTION OF
COUNTY ECHUQL IUND--Vihenever any county in this
state may hove, separate and apart from the
tovmship funds, sny public school fund srizing
from sny source whatever, the same shz1ll be
under the jurisdiction of the gounty court aof
said county, sho shall Do goverpmed in its gare
and invectment by the sime rules and regul:otions
=8 govein lts sctions in the tounshio funds.”

Then to the same effect they have pover to msn-ge the several
tovnship funds in thelr counties,

nEEC,0048--MaNAGENENT OF GCHOUL FUNUS--The County

respectively shzll have the gare and pposse-
menk of the school funds of the scverasl
within thelr respective jurisdictions, * * * .
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The county courts have povier to recuire additional security.

"SEC,9953--COUNTY COURT HAY KReUIR: ADPITION/L SECURITY--
The gounty gourt shall have power, from time to time,

to recuire additionsl securlty to be given on s»id bond
when they, in their Jjudgment, deem it necessary for

the bett r preoservotion of the fund., *  #0

"8EC,3252~-~FORM OF MOKTGAG!--NOTICE OF SALE~-FE 8,HOW
PAID--Every mortzage taken under the provisions of this
chapter shall be in the orcinary form of & conveyance
in fee, shell recite the bond, and shall contain a
condition that if default shall be made in psyment of
principal or interest, or any pasrt thereof, 2t the time
vhen they shzll severally become due and payable, ac-
cording to the tenor and effect of the bona reeited,
the sheriff of the county may, upon giving twenty days!
notice of the time a'd plece of sale, by publieztion
in some newspaper published in the county, if the: e
be one published #nd if not, by at least six written
or printed handbills, put up in different public
pl:ces in the county, without suit on the mortgaze,
proceed and sell the mortgaged premises, or any p-rt
thereof, to satisfy the principal and interest, and
make an =z=bsolute conveysnce thereof, in f'ee, to the
purchaser, * # #*0

The County Courts have power to sell, 'ut should make order first.

"EEC, 9254~-COUNTY COUHT MAY MAKE ORDER OF SALE, WHEN--
vhenever the principal znd interest, or -ny psrt thereof
secure. by mortgagze containing a power to sell, shall
hecome due and payable, the gounty gourt may make an
order to the sheriff, reciting the debt and interest
to be received, and commsnding him to levy the same, vith
costs, upon the property conveyed by said mortgage,
which shell be deseribed as iIn the mortgage; and a
copy of guch ordcr, duly gertified, belng delivered
Xhe sheriff, shall hove the effect of 2 fieri facias
on a judgment of foreclosure by the circuit court, and
shall be proceeded with accordingliy."

"SEC.9256-~AUTHORITY TO REPOSCESS PROCERTY BY CURCHAGE--
Whenever any property heretofore or hereafter conveyed

in trust or mortgaged to secure the payment of = loan

of school funds shall be ordered to be sold under the
provisions of this chapter, or by virtue of any power

in such conveyance in trust or mortgas- contained, the
county court having the care and man-gement of the school
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fund or funds out of which such loan was made may,

in its discretion, for the protection of the interest

of the schools, become, through its agent thereto

duly =uthorized, a hidder,on behalf of 1tg county,

at the sale of such m.nm as aforesaid, and may
take

sSchool funds, the property it may acquire at such
sale aforesaid. The county court of any county hold-
ing property accuired es aforesaid ggy sppoint an
agent to take charge of, rent out or lgase or other-
hise manage the same, under fhe direction of said
court; but as soon as practicable, and in the judg-
ment of S5ald court advantazcous to the school ox
schools interested therein, such property ghall be
resold in such manner and on such terms, at public
or private sale, aaaaidmnmmmhfor

the interest of gald school or schools; *

You will note;

"The statutes provide that when money belonging to
the school fund shall be loaned, the county court
shall cause the same to be secured by mortga'e in
fee on real estate situated within the county, * * *
and of the value of double the amount of the loean,
and also with a bond and personal security. * * #

No autherity is snywhere confe.red upon the county

Lafayette County v, Hixon, 63 Mo,,581.

"The county courts of Missouri zre grestures solely
of gtatutory origln and have po common law or
souitoble jurisdiction,”

State ex rele.vs. Johnson, 128 Mo. Ap,.
206, l. c. 314,

"In relation to these funds the county courts zre
trustees. Ihey have no suthopity to disposc of the
2rincipal intrusted, mg_ihfmmm
¥isc than 1s preseribed Dv law. There ig no difference
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in this respect betwe:zn the principal and the
interest of these fundsy 1If they can give away

the one, they ezn give away the other. * * ¥ The
welfare of the State is concerned in the education
of the children. “he has provided and is providing
mezns for that purpose, not only for those now in
existence, but for those who may come after the.
The fund, as has been said, is 2 permanent one, and,
if every man, oman and child 1o a2 tounship should
oelition the couniy court to give auway, Lthat which
ds by law enbrusted fo 1L, for the aducation of its
nhildzﬁn.'iiyﬂhnuld.Ii&hnui.hesiﬁatinn elagct their
Pe) 2RI

Montgomery County v. Auchley, 103 Mo, 492, 1. c. 503,
Veal v. County Court 15 Mo. 412, 1. c. 414.

We are therefore, of the opinion that while in this instance, it
might seem to be expedient and less expensive as you say, to the
county to accept a deed instead of fereclosing the mortgage, yet
it would be unwise, (om account of the had uregedent) and I think
unconstitutional and without autherity of law to do otherwise
than to foreclose the mortgage as provided 'n the stztutes =bove

GEO. B. STHOTHER
Assistznt Attorney General

Yours very truly,

GBS/mh
APPROVED:
ROY McKITTRICK

Attorney General




