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F ll ED 1 

251 Lonorable .aurice Dwyer , 
Treasurer of ~t . ~ouis County, 
Clayton, ~issouri . 

• 

Jeb.r ..:>ir: 

This depe.r t...1ent is in receipt of your letter of 
so 10 tide. ago r equestine an opinion based on tl4o f ollo i ng 
ft.. cts : 

'~closed is u C0~7 ot a letter 
recolvad fro~ end siened by x . 
c. 1 • .Ablli!:lerer , , tiel is ".ore or 
less salf - ex>lanutory. 

nThe arrant -_entioned in tLe l etter, 
i . e . , HO . 51~0 - t1oad and Bridge 
}und, 'ill be due and Jayable ~a ce~
ber lo , l"V35 . lor t his reason I "~"vuld 
like to have Jour o~inion before that 
t i me us to just what e i ght or bearing 
this lottdr . ight r..nve on tl1e )tlyu6nt 
of the t&rrant, and my r esponsibilit y 
therein . 

'It has ol a.yo been m,y opinion t hat 
it is not inc~mbont upon tho County 
frevsurer to inquire into the propiety 
of the issuance of arrents by ""~:o \..Ount y 
~ourt and thct it ts comJ ~aory for the 
t.roosurer to honor any arr~nt hen 
draY.n properly by the cou~ty Court dur
inc se:.s101 ... and sic.ned by its }>residing 
officer , otc . , and t hat t he responsibility 
r est3 Jolely and ~1 s ctlt upon the Cou~ty 
Court • . m I corr•ct in this~ 

"l'he fact s relatod in ' Reason 3 ' re 
cor rect . Oth r tl:=n thnt I o.m in HO 
positiou to uay . " 
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e have read the attached letter from Rr . C. R. Kammerer 
i n which he i n substance protests your honoring warrant ~5130 in 
the sum of <2 ,638. 80. 7e shall first discuss the general liability 
whi ch you might incur by paymeht of the warrant in question. 

The general section relating to the power of the county 
court to audit and settle accounts is ~action 12162 , R. ~ . ~o . 1g29, 
wh ich is as follows: 

"rhe county court shall have power 
to audit, adj~st and settle all 
accounts t o which t he county shall 
be a party; t o order the payment out 
of the county treasury of any sum 
of money found due by the county on 
such accounts; to enforce the collec
tion of money due the county; to 
order suit t o be brought on bond of 
any delinquent , and require the 
prosecuting attorney for the county 
t o commence and prosecute the same; 
to issue all necessary process to 
secu.re the attendance of any person, 
whet her party or witness , whom they 
deem it necessary t o exacine in the 
investigation of any accounts; and i t 
any person, being served wi th such 
summons, shall not appear according 
to the coomand thereof, the said court 
may compel his appearance by attach-
ment ; and in order to procure the 
exhibition or delivery to t hem of any 
accounts , books, documents or other 
papers, the said court cay issue a 
summons , directed to t he person in 
whose custody or care the said accounts, 
books, document s or other paper s may 
be, co~~anding him to deli•er or trans
mit the same to said court, whi ch 
Sumhlons shall be ser•ed by the sheriff; 
and if the person named in such sum 1ons 
r efuse to appear with or transmit the 
accounts, books, docUtlent s or papers, 
or show good cause why he does not, at 
the time appointed tor his appearance, 
the said court may enforce the delivery 
thereof by attachment ; and t he said 
court may examine all parties and wit
nesses on oath, t ouching the investigation 
of any accounts, and may commit to jail 
any per son ho shall refuse t o answer any 
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l awful iuestion : Provi ded, t hat 
it t he county cour t rinds it ne ces
sary t o do so , it may enploy an 
account ant to audit and check up 
the accounts or t he var ious count y 
off i cer s . " 

The f orm of t he war rant i s set forth i n vect ion 12163 , R. S . 
~o . 1929 , which pr ovi des : 

"hllen a demand aga i nst a county 
i s pr esent ed t o t he county court , 
the usual f orm of entry may be 
exemplified t hus : 

J-L B v . county . The 
a ccount-ot .. -L B f or tho s um 
or ---- dollar s be ing pre
s ented and i nquired into , i t 
i s f ound by the court t hat 
t he SUQ or dolla rs is 
due hi m from-the count y , pay
able out ot (express t he par
tieular fund, as the case oay 
r equir e ), and for which t he 
clerk i s or der ed t o i ssue a 
arr ant . 

"!7hen t he court shall ascert ain any 
sum of money t o be due from the 
county, t hey shal l order t heir clerk 
to issue a arrant t her ef or i n t he 
followi ng t orm : 

Tr easurer of t he county 
of , pay t o 
dol l ar s out of a ny noney ln 
t he t r easur y appro1>ria t ed for 
(expr ess t he parti cular f und, 
as the case may require }. 
Given at t he court house , t his 

day of , 19 • By 
order or t he count y court . 

.. JJ , l 'r osi dent, 
a.ttest: 

C D, cle rk . " 
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Your duty i n disbursing funds on warr ants i s f ound 
i n ~ection 12136, H.d . ~o . 1929 , which provides i n part as 
follows: 

" * • * e shall r e ce ive 
all moneys payable i nto the 
county t r easur y , and disburse 
the same on arrants drawn by 
or der of the county court . " 

The Supreme Court of ~ssouri in 1931 render ed an opinion 
on a case which arose in Jackson County in hi ch a warrant was 
wrongfully drawn, and the county court attempt ed to rescind 
the payment t hereof . the lo er court hel d that the county 
court had no power t o cancel the arrant - t he case as r eversed 
and r emanded by the uupr en e ~ourt. fhe opinion, which is very 
exhaustive as t o the powers of the county court and t he county 
treasurer, i s i n part as follor.s (l . c. 432-433) : 

"By our <.,ons titution county courts 
are created and ar e given juris
diction t o transa ct all county 
bus iness (~t . 5, Jo e . 56) By 
statute , ~ection 2078, Revised 
~tatutes 1929, such courts a re given 
porer 'to audit and settle all 
demands against the county. ' and 
~action 12162, ~evised ~tatutes 
1929 , provides that 'the county 
court shall have po er to audi t , 
adjust and settle all a ccounts to 
whi ch the count y shall be a party; 
to order t he pa~ent out of the 
county t reasury of any sum of noney 
f ound due by the county on such 
nccounts . ' 1he county court, when 
it ascerta ins any sum of money to be 
due f r om t he count y , s hall order t he 
clerk to i s sue a ~arrent in a pre
s cribed f oro (~ec . 12163 , rt . u . 1929) 
k~d the count y treasurer ' shall 
r eceive al l moneys payable into t he 
county t reasury, and disburse the 
same on warrants dr awn by order ot 
the county court.' ( ~e c . 12136, 
rl • .:> . 1929) . 

"The question here presented as t o 
t he binding effect of a county war rant 
regularly i s sued by the county court 
r e ceiTcd full consider a tion by this 
court in dears v . vtone County, 105 ~o . 
236, in which i t appears that ~tone 
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County had employed one Heffernan , 
a lawyer, to perform legal services 
for the county. In due tine Heffer
man pr esented t o such county court 
his claim for legal services rendered 
amounting to 450 and the county court 
by proper order o.llowed the claim for 
that amount and ordered a warrant 
issued . Just how or why the warrant 
so i ssued as not paid is not shown, 
but the holder was driven to a suit 
as ainst · the county on the warrant . 
The county defended on the ground t hat 
t he warr ant ~as issued wi thout consid
eration. ~ charge of actual fraud 
comatitted in procuring the warr ant 
was made. The plaintiff claimed that 
the order of the county court in allowing 
the claim and ordering the warrant 
issued consti t uted an adjudi cation or 
at l east was binding as to the amount 
and validity of the claim and the war
r ant issued therefor, and t hat this 
matter could not be again questioned . 
The court stated the issue raised thus: 
' The pro1>er determinati on of this case 
depends u~on whether county courts, in 
auditing claims , and ordering warrants 
against the counties, act in a judicial 
capacity thus giving to their orders 
the verity and conclusiveness of judg
ments , or whet her they a ct oer el y in 
tho character of financial or adl!linis
trnt ive agents or the counties by whi ch 
their acts enter ed of record have simply 
the force and effect of contracts which 
a r e subject to impeachment for want of 
considera tion . " 

and further, the Court said (l . c . 437- 438) : 

~In the wtate of Or egon where the func
tions and du~ies of the county court and 
treasurer are similar to those of ~ssour1, 
the county court ordered the treasurer 
not to : ay a arrant which had been 
issued, ·giving no notice ~hatevcr to the 
hol der of t he warrant . The holder of the 
~arrant then brought an a ction in mandamus 
t o compel the payment of the warrant . 
The treasurer set up t he order of the 
county court as a defense . The court 
susta i ned him and refused t o issue the 
writ, saying (Frankl v . ~aile7, 50 Pac . 
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187, l . c . 188}: 

' The county court i s charged, under 
t he statute, with "t he general care 
and oanagement or county property , 
runds , and business wher e t he law does 
not otherwise expressly provide . " 
(liill ' s lillll . Lal's Or ., ..JUbsec. 9, .;ec . 
896) By ~ection 2460, Id . , it is pro
vided t hat "the county treasurer shall 
r eceive all moneys due and a ccruing 
to his county , and disburse the same 
on t he proper or der s issued and attested 
by the county clerk. " The warrant in 
\lUestion was d1.rected t o be issued by 
the county court, and the legitimat e 
basis tor such warrant was t he order 
of the court settling and allowing 
plaint i ff' s demand agains t the county. 
J~ we have seen, t he alternative writ 
shove that the court ~as a cting merely 
as the fi s cal agent of the county in 
making t he settlement and entering the 
sai d order . ~uch being the case , t he 
order cannot be said to rise t o the 
dignity of a n ad judication as bet ween 
the claimant and t he county . .'hile 
the orders or the court acting in such 
a capac! ty ,"J.a. r have the force and 
effect ot a ccounts sta ted as agai nst 
the county, ••• • the court could, if i t 
sa~ tit, us an individual mi ght , r efuse 
t o observe t he obligat i ons thereby 
imposed , in whi ch case t he only renedy 
lett ~ould be a n a ction against the 
county to re~uire t Leir due observance . 
It has been held in a late ease that 
warrant s such as here exhibited are 
but evidence ot indebtedness , and consti
tute no final ad judication, as against 
the municipality, of the claims which they 
repr esent . ~hey afford ~r~n-tacie 
evidence t hat t he municipality is legnl.ly 
indebted to t he holder t hereof, but do 
not conclude 1t on t hat J Oint , and that, 
in effect, t hey are nothin3 nore than 
non- negotiable pro~issory notes , open 
to ell defenses in t he hands or t he 
holder s available as bct~een t he original 
part ies , but tha t they ~ay be made 
t he basis or an action against the county. 
dee Goldsmith v. Baker Ci ty (Ore.). 49 
Pac . 9'13 . l~ow the county court , having 
charge of the county funds has dir e cted 
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t he count y treasurer not to pay 
t his alleged obligation ot the count y , 
whi ch i s an indirect ~ay or disavow-
ing the court' s liability; and , as the 
warrant is not based upon an order 
having the binding effect of a judgment 
against t he county, V'e can see no reason 
why t he treasurer is not precluded by 
the prohibitory order from using the 
county funds i n discharge of the ~arrant . 
It is t he duty ot the treasurer to dis
burse the funds upon "the proper orclers , 
issued and attested by the county clerk . " 
But her e is a warrant which the court 
has det ermined--a nd we must presume 
t or 5ome l egitimat e r eason- - s hould not 
be paid , and therefor e not pro~er to 
be honor ed by the treasurer .' " 

Tha duty of the County Treasurer t o r ay warrants in proper 
tor.m is d i s cussed in t he sn~e ease (County of Jackson v. Fayman) 
1 . c . 4 38 - 4 39 } : 

Defendants have cited a number of 
cases , most if not all of them being 
suit s in nand~~us to co~pol minister ial 
offi cers to pay county ~arrants , in 
r hich i t is cla ined t hat t his court 
has hel d thet the i ssu nee of such 
warr ant by the county court involves 
a judicial f i ndi ng of its validity 
binding on the county cour t and hich 
cannot again be opened up or inquired 
into . ~~ndamus i s a short cut in l egal 
procedur e wher e t he ordinary , r ocedure 
is less ade quat e and t herefor e held 
inede uat e , but in such procedure ques 
tions of f a ct soing to the t:ler i t s may 
be in~uired int o as .ell as questions 
of l an. Ihe case most r elied on by 
defendant is ~tate ex rel . v . Treasurer 
of Calla ay County, 43 uo . 228 . In 
that cese the cou, ty court had allowed 
a clai m and issued a arrant. Later 
the county court ~ade a f urt her order 
reducing the ~~ount of t he clain and 
orderi ng only t he r educed ~ount to 
be ,aid . The anount dQducted was a 
definite amount f or a distinct i t em of 
service which the county court decided 

a s not l alfull y payable . -andamua as 
brou~ht to compel payment of the ·arrnnt 
as or i gi nall y i ssued . ·lliat t his court 
did do ~as t o examine into t he la fulnes s 
of the payment of the rejected ite~ , and , 



.. lion . Mauri ce Dnyer - 8 - J-an. 13, lg36 . 

I 

finding it l awful and justly due , 
order ed the ~hole warr ant to be paid . 
The decision i t self and most of the 
opinion is in accord ith the later 
rulings of this court . This case is 
not among the ceses reviewed in ~ears 
v . ~tone County, 105 1 ... 0 . 236 , supra, but 
what i s t her e said of Bank v . l r anklin 
County , 65 ~o . 112 , and ~tate ex rel . 
v. ~aeon County Court , 68 ~o . 4g applies 
to ytate ex rel . v. mreaaurer of Callaway 
County , to- nit: ' do it is evideht that 
hen the court says , in t ho Franklin 

County case, that the order for the issu
ance of a -arrant is a · judicial nscer
t s i nment or the a~ount owing by the 
county , it is .110t ueant that t he or der 
of the county court has the effect and 
conclusiveness of r judgcent.' The 
further re~ark or this court in the Cal-
l a ay County case, ' But wher e the allowance 
by t he court has been r egul arl y had upon 
a claim they are r equired to pass upon, 
and the ~arrant has been drawn and pre
sented , and the court adjourned tor the 
t erm, the treasurer has but one duty; 
and no subsequent court, not of superior 
jur i sdiction , can excu~e hit fron the 
performance of t tat duty,' has not been 
follo~ed in later rulings of t his court 
but has been virtuall y overruled . rhe 
court, however , further ruled corr ectly 
in saying: ' Dut in entert aining the 
a rplica tion (for ~andamus) e ~ill look 
into t he clai~ allor ed by the court . It 
does not follor that , because it is the 
duty of the treesurer to pay, we will 
ne cessarily , in this f orm of action, order 
him t o do so . If it should appear that 
the count y court has, by mist ake or 
other ise, audited an illeg&l claim- - one 
wh5ch s~ould have been re ject~d--we nill 
l envc the parties to such re~edi es as 
t hey ~ay have b~ ordinary proceedings .'" 

In the County of Jackson v. ~ aycan ca~e , supra, the Court 
holds t hat i t is not your duty to investigate and determine for 
yourself t he legality or validity of r.arrants , and in our opinion, 
that is the law, as was said in the o~inion (l . c . 441 - 442): 

" uch is also said as to t he heavy 
penalt ies imposed on county treasurers 
as ministeria l officers in refusing to 
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pay county warr ants regularly issued 
~y the county and pr esented for pay
ment . I t is true that such ~nisterial 
ofti c~rs are not und should not be 
r equired t o-- i nvestigate u.nd det ermine 
for t hemselves the legality or validity 
of ~uch arraut s and s hould or di narily 
pay same •ithout ~uestion. Ler e , how
ever, t he consti tuted aut~ority hich 
had caused t l i s warrant to be i ssued , 
and ~hose or der bnve i t birth and 
vitality, had t aken on itself t he re
Syonsibili ty of annull i ng its a ction 
6nd ~tam}ing out its l ife . ~he whole 
troubl e her e arises fron the f a ct that 
tLis ~inisterial officer under took to 
deci de tor himself t hat t he bction of the 
coWlty court i n iasuing this ~arrant 
was a judicial act and u finality and 
that ouoh court Qid not huvc the judi
cial t>OWer to set aside or modify its 
judgment aft er t he t er:t. l"hat minis
t erial of ficer s arc not generally 
vistted with lenalti es or held persona l ly 
r esponsible "hen acting iJ.l good faith 
is l.eld in .:itate ex rel . v • .Di ener , 255 
.... o . ~36 . '!'tat t hei must ut tir~es assume 
some risk i u the performance of judi
cial duties ie unavoid~ble , and we 
coomend defendant ' s action in taking a 
bond for hi s own yrot e ction on paying 
t l..is arrant. 

".Lt is urged that on our f i nding that 
t he ao fendant count y treasur er wrongfully 
paid t he warrant i n ~uostion out of t he 
count] fllllds , e sho.1ld enter judg:aent for 
the r ecovery of t he amount so puid out 
r.i t t i nterest . ?hi s , bo•eYer , is not 
the t heory on hich plcint i ff tried the 
case . l t not only alleges defendo.nt's 
~rongful payment of the · arrent after 
its anuullment , but t h&t ut the time of 
its issuance the county court was not 
indebted to doss and that thi s warrant 
does not evidence a valid indebtedness 
due him; t hat his claim f or road ork 
done and oater ial furnished was f alse 
and excessive , and t ha\ >l a intiff a s 
wr ongfully indu ced t o issue t his warrant 
for more than or when nothing was a ctually 
due contractor Joss . .e are holdin8 
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that defendant ' s nayment of the 
wnrrent s fter the count y court ' s 
order annulling sa~e as at his 

Jen. 13 , 1936 . 

per il ~d t hat ~laintift ras entitled 
t o a trial or the i ssue of whet her 
Jackson County as in fact indebted 
t o Ross and it so , ho~ much , to r 
work done and material furnished under 
his road contra ct . " 

I n view or the last above lUOt ed portion or the opinion 
i n t he case or ~ounty ot Jackson v . 1ayman, we ar e of the opinion 
tha t i n accepting t he warr ant f or payment you incur no per sonal 
l i ability providing t he ~arrant is legal on its r a ce and properly 
dr awn by t he County Court . .e are, however, impressed r ith the 
l ast par agr aph or your lett er, hi ch s tates : rrfhe facts r el a t ed 
i n ' Reason 3 ' are corr e ct . vther t han t hat I am ii no position 
t o say. '' 

Ref erring to "Reason 3" in Mr . Kam:ner er ' s letter, which 
is as f ollows : 

' ihat the r e cords of the ~t . Louis 
0ount y Court stow that on July 19t h , 
an order as issued re~uiring the 
high~ay engineer t o nake up a voucher 
in the a~ or 2 ,638. 80 in payment 
of this claim for a warr ant drawn 
against the r oad tax fund; that con
t rary t o azd i n viol a tion of t hi s , 
the arra nt ~hich you have protest ed 
as d rawn a~ainst t ne r oad and bridge 

fund; that under the law no ~onies 
can be t&ken out of the r oad and 
bridge fund for anything except actual 
l a bor and ~aterials on count y r oads' , 

it is our opi nion that it is your duty to call thi s defect to 
the attention of t he County ~ourt so t hat the Gounty Court may 
r escind its action, change t he warr~nt, or issue it in legal 
f orm and on t he ~roper fund. 

e cal l your attenti~n again t o the pr ovisions of the 
Count y Budget . ct and especially t hose pro~isions which rela te 
to counties of the population of ut . Louis County . ~ection 12 
of said n ct (La•s of _o . 1933, p . 348) ?r ovides for the contents 
of the budget and ~ect:on 20 (p . ~51 ) contains t he liability 
of t he officers for dr awi ng errant s hen ther e is not a suffi 
cient amount unencumber ed in t he appr opriation, or a sufficient 
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unencumber ed cash balance in the fund to ) ay the same or for 
any amount not legally owing by t he county . Therefor e , if ~r. 
Kammer er 1s corre ct in his st!.tements as contained in "Reason 
3" , we suggest t hat it is ?ocsibl e you might incur personal 
liability i t t he warr ant i s drawn ae;ainst the ... <oad & Br idge 
Fund when as a matter of f a ct it should have been ·drawn against 
some ot her fund , 

API!WV.l!.D: 

Respe ctfully submit ted , 

DLLIV _,!{ • • l . OU.:ri, 
~ssistant .ttorney Gener al . 

JOHl~ 1.1 • riOl.''Jt'I Ut..IJ, :Jr . , 
" (Acting) J~.ttorney General . 

OWN:AH 


