CITY OF ST. LOUIS: City of St.Louls cannot reduce number
of employees of elective office by
appropriating less than amount as
fixed for number of employees by
ordinance.

July 3, 1935.

:I-AV
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FILED |
f) _—
Eon., John Fe EnnelishL !/ a |
Recorder of Deeds, . ~ J
5t. Louls, lissouri.
Dear Jir:
This department is in receipt of your request for an

opinion as to the following:

"Whether or not the Recorder of
Deeds pf the City of ot. Louls is
e state office within the meaning
of the|l statutes and has the right
to appoint as many deputies as he
sees it - and, whether or not the
Recorder of Leeds of the City of
3t. Lolis has the right to appoint
as deputies as he sees fit -
and ,whether or not the City of St.lLouls
has the right to reduce the number
of deputies or employees in the
office of Recorder of Deeds by
appropriation or otherwise.”

organization of the State of Lissouri
jo MoO. 1929 the state of Missouri is divided
een counties and the City of 5t. Louils

1 first discuss the guestion of whether or
of Deeds, are to be trested im the light of
city officer, although we believe, in our
the guestion of whether or not you are a

ve little or no bearing on the question.

In the orig
under Jee. 11889, R.
into one hundred fo
(cec., 11995). We s
not you, as Hdecorder
a state officer or a
ultimate conclusionm,
state officer will

of whether or not the Collector of Revenue
uis, along with the various other officers
uis, was a state (county) officer under the
1876, and the constitutional provisions as
5t. Louils, are fully discussed in the case
Koeln, 270 Mo., l.c¢. 183, as follows:

The questio
of the City of S5t. L
of the City of ot. L
St. Louis Charter of
they relate solely ¢
of ostate ex inf. v.
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"In gpposition to this view, however,
both the relator and respondent in
their briefs contend that the Collector
of Rgvenue for the city of 3t. Louis
is a [3tate (county) officer and his
election is to be governed by the
statutes of the State and that since
the gstatutes of the State made no pro-
vision for an election to be held in
spril, 1913, a legal election was not
then held which would entitle the
resandont to now hold the office.

"srticle 4, section 1, 3t. Louis Charter
of 1876, then in foree, was as follows:

'The following nemed city
officers shall be elected by
the qualified voters of the
city, and shall hold their
office for a term of four
yeers, and until their sue-
cgssors shall be duly elected
qualified, viz: a mayor,
cgmptroller, auditor, treasurer,
ragister, collector, recorder
off deeds, inspector of weights
and meaxures, sheriff, coroner,
. rshal, public sdministrator,
" ppesident of board of assessors,
d the president of the board
of public improvements.'

"Article 2, section 1, of the same
charfer provides:

'ﬁ general election of all
elective officers required

by this charter, or by any
ordinance of this city, shall
be held on the first Tuesday
in April, 1877, and every
four years thereafter, except
ag otherwise provided in this
charter and the scheme.'

|
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"Section 11432, Revised Statutes 1909
(Laws 1905, p. 272),provides:

e offices of sheriff and
collector shall be distinct
separate offices in all
counties of this state and
the general election in
1906, and every four years
thareafter, a colleector, to
be styled the collector of
the revenue, shall be elected
in all the counties of this
3tate, who shall hold their
oralce for four years and
until their successors are duly
elected and gualified: Provided,
t nothing herein contained
shall be so construed as to
prevent the same person from
holding both offices of sheriff
and| collector.'

"section 8057, Revised Statutes 1909
(Act of 1879) provides:

'Whenever the word "county”

is used in any law, gemneral

in its character to the whole
3tate, the same shall be con-
strued to include the city of
5%. Louis, unless such construec-
tion be inconsistent with the
evident intent of such law, or
of pome law specially applicable
to such eity.’

*It '111 appear from the foregoing guoted
sectio of the charter and statutes that
there is an apparent confliet of law with
reference to the election of a collector
of the city of St. Louis.

"The f4
tution
mentio
sectio
the ri
nated,
in ha

llowing provisions of the Consti-
of Missouri, 1875, may be briefly
ed as applicable, viz: article 9,
20, gives to the City of 5t.louis
t, in the manner therein desig-
to adopt 'a scheme' and 'a charter
ny with and subject to the Con-
on and laws of kissouri,' and

8 that the charter and scheme when
adopted shall 'take the place of and
supersdede the charter of St. Louis and
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all emendments thereof and all
speeial laws relating to st. Louls
County.

"Seption 23 of the same article
provides thet 'sueh charter and
emendments shall always be in harmony
with and subject to the Constitution
end|laws of Missouri...The city as
enlarged shall.....collect the State
revenue and perform all other fune-
tiogs in relation to the State in

the  same manner as if it were a

county as in this Constitutiocon defined.’

“So*tion 25, same article provides:

Notwithstanding the pro-
isions of this article, the
nersl Assembly shall have

he same power over the

ity and county of 5t. Louis

hat 1t has over other cities
nd counties of this state.'

"The process of logiec by which is
determined whether the Collector of the
City of St. Louls 1s a city offiedr
or g State officer 1s apt to become

co sed by reason of the singular

and peculiar relationship which the
city of St. Louls bears to the State.
lLoosely speaking any officer elected
by e suffrage of the city of 5t.
louis might be termed a city officer,
at least in the sense that he is
elected by the vote of the eity.

The icharacter of the electorate, how-
ever, should not necessarily determine
the character of the offies. The
territory confined within the bounda~-
ries of the city of s5t. Louis forms

& political subdivision of the State.
This| territory has no county organi-
zation in the ordinary use of that
term, but by the Constitution the

sajd| city is to 'colleet the state
revenue snd perform all othdr fune-~
tio in relation to the State in the
same manner as if it were a county

as in this Constitution defined.’

If this politicel subdivision of the
3tate were styled & eounty no confusion
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would arise in arriving at the
conglusion that the person whose
duty it was to collect the Jstate
taxqs was an officer of the state
and that his election would be a
subjeet of legislative control.

* * * *

But lwas it intended by this consti-
tutijonal provision that the charter
provision thus superseding the said
specdial laws should for all future

time be the controlling law upon the
subject-matter covered by sald specilal
laws? In other words, was it the
intention of the Comstitution to

er withdraw from general legisla-
control the right to prescribe

er of electing a collector

e revenue for the political
vision of the City of 3t. Louls?
s it the intention merely to

de & convenient rule of conduet
ch matters until such time as
neral assembly of the State

»
de? That the latter was intended,
think, clearly evident by the
age of section 25, supra, appear-
n the same artiecle of the Con-
tion, viz: "Notwithstanding the
sions of this artiele, the General
ly shall have the same power
over the elty and county of 5t. Louils
that| 1t has over other eities and
counties of this State.' (Ewing v.
Hoblitzelle, 85 Mo. 64, l.c. 76,
et seq.) The following authorities
also| support the general prineiples
here underlying: state ex rel. v.
Eai oad, 117 Lko. l.c. 11-12; St.Louils
auaneier, 213 ko. 119, 1 c. 129~
150, Peterson v. Railroad, 265 Mo. 462,
l.c. 504.

"That the General Assembly has the

power to legislate with reference to the
subjeect of electing collectors of revenue
in ¢ different counties of the State
ther¢ can be no doubt. Having that
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power over the respective coun-
ties, it necessarily follows from
th¢ above constitutional mandate
that it also has this same power
ovér the political subdivision of
the State known as the City of

3ty Louis."

The City of St. Louis, being a eity within itself,
having none of the ordinary attributes of a county, and having
amended its charter and voted new charters under its
constitutional powers, it is difficult to apply the various
decisions affecti its city orgenization and harmonizing
with the ordinary county organization.

In view of |the decision above quoted, which relates to
the Collector of Hevenue of the City of 5t. Louls, we hold that
it is applicable so to the Recorder of Deeds of St. Louis and
that said office Recorder of Deeds is a state (county) office.
Disregarding the fmpct that the Recorder of Deeds of the City
of St. Louls may be treated as a State (county) officer, there
is no statute under the 3tate of Missouri expressly creating
the office of Recojrder of Deeds of the City of St. Louis; hence,
the office of Recorder of Deeds must receive its origin, not
from the Constitution and statutes of Missouri, but from the
charter framed in ony with the constitution.

The status 0f the Assessor of the City of 5t. Louis and
the effeet of the charter of the City of 5t. Louis adopted by
the people on June 30, 1914 is fully discussed in the case of
3tate ex rel. McDaniel v. Schramm, 272 Mo. l.c. 546, as follows:

"I. Since the adoption of the
Congtitution in 1875, the city of
3t. Louis, by virtue of the pro-
vision of that instrument, has
become & eity distinet from the four
clagses of eities into which all the
othar cities of the sStatée are div-
ided by the Comnstitution. It has
become, also, the possessor of a
distinet charter, the creation and
adoption of whi¢h was provided for
by artiele 9, sections 20, 22, 283
and 25, of the Constitution of 1875.
That instrument further provided,
upon the adoption of such charter
and the accompanying scheme of
separation from the county of St.Louls
that the provisions of the new charter
should supersede and take the plaece
of all special laws previously
appliecable in the former territory
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of 5t. Louis County then added to
th4t city by the act of separation,

8 the previcus charters and amend-
ments thereto of the city of St.lLouis.
It [further provided that the charter
of |5t. Louis to be adopted in virtue
of |its authority, should only be
amended in the manner pointed out in
t instrument. (Cases cited)

cognizing, however, that the ter-

ritidory of the muniecipelity thus
authorized-~although separated from

the county of St. Louis--would continue
under the control of the future Legis-
la es of the 3tate of Missouri in

all respects not otherwise provided

Constitution, am express
rmance of such legisletive authority
was| insérted in the provisions of the
Congtitution. (Ibid., sec. 25) The
City of St. Louils is the only one in

the State which by name is authorized

by the Constitution to exercise the
spepific powers grented to it by that
instrument. (Ibid., see. 20) A

general enabling act was, however,
inserted to embrace other cities whieh,
although not named, should fall within
a constitutionasl class. (Ibid., sec. 16)
Citiles thus constitutionally chartered
fo classes distinet and separate

the four divisions prescribed by
organic law (Ibid., sec. 7), and
r respective charters have all the
cacy of special zrants by the
slature. (Cases cited)

nev municipaelity thus organized
ted by the vote of the people, a
ter which provided 2 complete plan
the government of the city in all
ts departments and for the eleetion
ficers necessary to put such plan
practical operation.

epartment of the c¢ity government

was more essential to its sustenance

and vigor than that providing a basis
for [the collection of its revenues.

The pfficer charged with performance

of these duties is the assessor of taxes,
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e-tenths of which belong to the
y of 5t. Louis exclusively and
hout which it could not exist.
jdentally and as a part of his
ies, his assessment includes a
paretively insignificant revenue
the state at large. Frevious to
adoption of the charter, his
etion was provided for by laws
cially applicable to the county
st. Louis. (Laws 1871-2, p. 88,
. 21) Upon the adoption of the
charter, that law was substituted
the following provisions: Scheme
Charter, art. 5, sec. 15; Shheme
Charter, art. 4, sec. 1l; scheme
Charter, art. 1, sec. 8.

"The new officer substituted by the
charter for the performance of the
duties of the assessor of 5t. Louls
County, was designated as 'The
President of the Board »f issessors.'
Hig office wes declared by the scheme
charter to be a 'eity office’
under the countrol of the city
ernment, and he was required to
form all his duties 'in accordance
h the general laws' and his quali-
ations and duties were specifically
scribed. (Scheme and Charter, art,
sees. 17, 18, et. seq.) The date
the elections of the rresident of
board of Assessors and other
ctive officers designated in the
eme and chsrter, was fixed by that
trument to begin on the first Tues-
in April, 1877, and every four
years thereafter. (Scheme and Charter,
art. £, sec. 1) Under the express
uage of the Constitution, the
ter requirements in these respects
rseded and took the place of the
ious special laws on the subjeet,
icable to the county of St. Louis.
titution 1875, art. 9, sec. 20)
n accordant spirit, the Legislature

of the state has never undertaken in
any| aet, to alter or control the election
of the President of the Board of

ssors (the suecessor by charter to
previous assessor of st. Louis County)
in every intervening act has expressly
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stated that such aet providing for
the dlection of an assessor in other
counties of the State, should not
inclyde the eity of St. Louis. (R.S.
1879, sec. 6678; R.5. 1889, see.

7524; R.5. 1899, sec. 915’; ReS.
1909, see. 11341) And in the last
of suych enactments (the one under
review in this case) has expliecitly
excepted the c¢ity of St. Louis.

It is under this enactment that
respondent claims, after having

served four years by election, accord-
ing the charter, in the spring of
1913, that he is now entitled, after
the iration of his term, to hold
over ps appointee of the Governor,
becauge his own and all prior elee-
tions for forty years were invalid

in that they were held in the fall
instepd of the spring as was provided
by the charter in fixing the date and
the beginning of the terms of all
officers for the government of the

el ty f st. Louils.

Ed * *

"Now {n the matter in hand the Legis-
» a3 appears from the act under
y in the simplest terms stated

failure on the part of the
ature to make any law whatever.
sent case cannot, therefore,

same act; for here the Legisla-

s refused to make a law extending
e eity of 5t. Louls. Consequently
t ecan now meke a law which
islature ad journed without

y or, in other words, make a

to that territory over which

ing body failed and refused
eise its power of legislation.

t not be overlooked in the
case, that the question to be
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solved is not whether the Legisla-

ture had the power to aet, but whether
it did, in fact, legislate as to the
territory of St. Louls when the statute
under review was passed. The terms of
that statute declare to a certainty

that |sueh portions of the State's domain
was not embraced within the scope of

the aet. The question as to whether or
not it should be included, was directly
presented to the Legislature yet the
fact is indisputable that the lawmaking
body, after comsideration of that gues-
tion, expressly refused to make a law
governing it and so stated in the act
itself. In view of its express refusal
to lagislate as to this locality, what
the Legislature might have done is a
wholly futile inquiry devoid of any

or legal consequence. The fact
it did not meke a law for the City
;4. Louis, but positively declined
clude that territory, is apperent
eniable from an inspection of
nguege and terms of the act under
» Having stamped that decision
very act itself, it is impossible,
by perversion of its terms and
ing to its words a meaning which
trary to their intrinsie sense
port, to hold that the Legislature
ed or intended to ineclude the ecity
Louls as the subject of the act.
lows that the entire theory of
ent, that the statute under

» upon a holding of the invalidity
proviso would, without further
ative action, become a different
cluding the excluded territory,

1t upon a tissue of sophisms and
fella¢ies and contradiction of terms
relied upon to prove that legislative
nonaction meant affirmative action;

and exclusion meant inclusion.

* * 4

"It i3 wholly unnecessary to pass upon
the egntention of respond nt that the
proviso of the act under review is
uncongtituticnal; for having shown that
if so, nothing is left of the act itself
as an entirety, since we could not make
it apply to the City of 3t. Louis without
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Judicial legislation, it follows upon
that eonclusion that respondent would
have no greater authority to hold the
offiece in question than if the act

wvas [constitutional end valid in all
respeets. In neither case would the
eledtion of an assessor for the City

of 3t. Louis be governed by the terms

of the aet, for if valid as an entirety,
St. Louis is excepted from its provis-
ions, and if invelid ss to the proviso
only, then the legislation in the body
of e said act did not extend to the
'subjeet or territory' of the City

of 3t. Louis and cannot be so enlarged by
any process of reasoning or construetion
in the light of the law as expounded

above."
We construe the above decision as applicable to the
office of Recorder pf Deeds, and in the absence of any statutes

of Missouri which create the office of Kecorder of Deeds of the
City of St. Louis, must look to the charter and ordinances

of the City. The corder of Deeds must derive his title from
the ordinances and ¢harter of the city unless, treating St.Lojis
as a county, we may interpret Chapter 74 entitled "Recorders

of Deeds™, Revised Jtatutes of Missouri 1929, as applicable
thereto, Section 11526 of which (amended by Laws of Mo. 1933,

P. 360) provides: |

"There shall be an office of
reconrder in each county in the
state containing 20,000 inhabitants

or maore, to be styled, 'The office
of the Recorder of Deeds.'"

Section 11542, Art. 1, Chapter 74, R.S5. lo. 1929, whiech

refers to the appointment of deputies by the Recorder, provides:

"In all counties wherein the offieces
of clerk of the circuit court and
recorfier of deeds have been or may
be separated, the recorder of deeds
point in writing one or more
es, to be approved by the
court of their respective coun-
whieh appointment, with the like
f office as their principals,
taken by them and indorsed
n, shall be filed in the office
county eclerk. Such deputy

may a
deput
count
ties,
oath
to be
there
of th
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recorders shall possess the
qualifications of clerks of
courts of record, and may,

in the name of their prineipals,
perform the duties of recorder
of deeds, but all recorders of
deeds and their sureties shall
be responsible for the official
conduct of their deputies. But
no recorder now holding office
shall appoint sueh deputy or
deputies until he shall have
entered into a new bond to the
state in sueh sum, manner and
form as is now required by law.”

te in the above section that the "Recorder
hppoint one or more deputies to be approved
by the county court of their respective counties.™ The City
of 3t. Louls has no county court; hence, we cannot interpret
this statute to glve you the authority to appoint one or more
deputies in your 9¢ffice as Recorder of Deeds.

You will n
may, in writing,

We have incorporated the above sections of the statutes
in order to deduct this element from the possibility of the
general state statutes governing your office and the appoint-
ments incidental thereto.

o the conelusion reached in the case of

mm, supra, under which we concluded that the
of Deeds must in its operation derive its
charter and ordinances of the City of St.
our conclusion, what is the authority of

is to determine the number of employees
ies, assistants, stenographers, ete. by

for seven less than the ordinance, Section
yald section provides:

We return
MeDaniel v. ochre
office of Recorde
eauthority from the
Louis. This being
the City of st. Lo
consisting of depul
appropriating a sun
39568, provides.

The recorder of deeds shall be

; is hereby authorized to appoint
he following employees, who shall
eceive the following monthly sal-
pries, respectively: One chief
deputy, three hundred dollars; one
sgashier, one hundred seventy-five

geventy-rive dollars each; two assist-
t deputies, one hundred fifty-five
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draftsman; one hundred forty
dollars; fourteen comparers, one
ed forty dollars each; one
iage license clerk, one hundred
fty dollars; one assistant mar-
age license clerk, one hundred
nty dollars; two clerks, one
d twenty dollers each; ten
enographers, one hundred seven
llars each; two watchmen, ninety
llars each; one record compiler, one
red dollars; and necessary
cording clerks, who shall receive
'ven and one-half cents per folio
on; ?unﬂrad words. (Ord. 33,076,
e, 1.)"

PR YeH M

=N

The above ondinance sets forth the number of employees,
deputies, assistants, ete. and fixes the salary of each. The
ordinance, if valid, determines thet you may appoint the
number of eaeh as set forth therein, and it is either a potent
ordinanece or an impptent ome. The Charter of the City of St.
Louis is the organie law of the municipel corporstion, and it
bears the same genepral relation to the ordinances of the city
that the Constitutipn of Missouri bears to the state statutes
(St. Louis v. Dorr, 145 Mo. 466, l.c., 478; uinette v. s5t. Louis,
76 Mo. 402), assuming that the ordinance is valid, and we have
no reason to guestion its validity. 4as was said in the case
of Jackson v. The Grand Ave. Railway Co., 118 Mo., l.c. 218,

"Ve&lid ordinances of municipal
corporations are as binding on
the incorporators as the general
lays of the state on the citizens
at large.™

In the case of Crend iAve. R'y. Co. v. Citizens' R'y.
Co., 148 Mo, l.c. 671, the Court said:

nk#**¥s chaerter adopted by direct
grant of the Constitution itself,

hag all the efficacy of a legis-
latiive enactment, and that if such

a power be given to a eity by charter
framed and enscted by the legislature
itself, ordinances passed in obedience
to pueh charters, are laws of the
State within such municipality, and
are| binding upon all persons who come
within the scope of their operation,
unless they confliet with, and are
not in harmony with the Comstitution
and | generesl laws of the State, * * *»
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The City of $t. Louis, being under a charter voted by
its people and having passed ordinances in conformity with
this charter, is on /e parity with the Ceneral issembly of the
State of Missouri, Ihich passes laws in conformity with the .

Constitution of the|State of Missouri. Therefore, when the Board
of Estimate of the City of 5t. Louis undertakes to reduce the
appropriation of the office, i.e., the estimates am to the
number of employees ycu mey be entitled to under See. 3958 of
the General Ordinan¢es, it amounts to legislation by appropria-
tion.

The power of |[the Legislature of Missouri to inject general
legislation of any jort in an appropriation act as being repugnant
to the Constitution | is discussed in the case of State v. Thompson,

289 S5.W., l.c, 540-341, wherein the Court said:

"What, then, is the effect of
se¢tion 100 of said Appropriation
sct, where it provides that in

al) cases where the salery of an
officer or employee has not been
'dafinitely fixed by statutory

law' the amount pasid to suech
offlficial under the Appropriation
Act, cannot exceed the amount of
salary paid to the person holding
the seme position the previous
biennium? If the Legislature could
go thus far in an appropriation
bill, it ecould go further and fix
the salaries of all such officerx
at given, definite amount.

"5aid section 100 strikes at two
classes of officials. That part
which undertakes tormegulate the

pa t of such salaries as are
deflinitely fixed by statutory law
was| perfectly useless, because no
more could be paid in any event
thaE the statute had fixed. The
last part of said section 100 reads
as follows:

vx¥+¥:nd in all cases
where the salary of any
such official or employee
is not definitely fixed by
statutory law, no salery
paid by virtue of this ap-
propriation act shall be in
excess of the salary paid
to the officer or employee
| holding such position the
previous biennium.*
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is mani fest that the real
ose of this provision was an
rtaking to regulate, determine,
fix the salaries of all such
cers or employees affected by
appropriation .et whose compen-
on might not be fixed at all by
utory law, or, if et all, where
statute fixed a maximum only.
provision has no other character
that of general legislation,
to injecet general legislation of
sort into an appropriation act 1is
nt to the Constitution (article

ec. 28, Constitution of lissouri)
the appropriation bill, as provided
he Constitution (article 4, Sec. 28)
have & plurality of subjects,while
11 for general legislation may

bht onse,

appropriation bill is just what the
inology imports, and no more., Its
purpose is to set aside moneys
specified purposes, and the lawmaker
ot directed to expeet or look for
hing else in an approgriation bill

pt appropriatioms. * * * * Here we
an appropriation act which not
appropriates money for the various
cts embraced therein, but whieh

pts to fix and regulate all salaries
ted by the act which either have not
fixed by any statute, or not def-
ly fixed, which would include all
ies where the maximum alone was

« That the legislature has the

right by general statute to fix salaries
is beyond guestion, but has it the right

It is the op
supra, of the Revis

80 by means of an appropriation act?
ink not.”

4 CONCLUSION

inion of this department that Seetion 39858,
8d Code or GCGeneral Ordinances of the City of

3t. Louis, being an ordinanee which gives to your office the

number of employees
states the salaries

4 assistands, deputies, ete., definitely
of each and entitles you to that number of
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employees; therefore the Board of Zstimate does not have
power, authority or right to reduce that number by failing
or refusing to appropriate for the salarles of sald employees.

Respectfully submitted,

OLLIVER W. NOLEN
Assistant Attorney General

APPROVED:

ROY HeKITTRICK
Attorney General
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