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Apr 1 1. l8t h, l933 

Bon. Lewis Ellis . Sup' t . , 
Mi ssouri State Highway Patrol, 
Jefferson City, Missouri. 

Dear Sir:-
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-------

Y~ur letter of April 15th, 1J36 direc ted to the Attorney .General 
in •hieh you make the following inruiry, 

• Please advise fihe the r o privately or.n ed truck, 
used exclusively for hauling United States mail under 
contract, 1s required to have sta t e automobile license. " 

has been handed to the undel'signed ror attention. 

/,. 

You arc of cour!c fam1li~r wi th the statutory provisions requJ ring 
t he payment of a license fee tor the OJera tors of motor Yehicles 
upon the highways of the Stnte &4d of the penalty provided for the 
failure to procure such license. 

lho fee r c~ired under our st~tuta is not a tax strictly speaking, 
but is a ch3rge for the privilege of operating an automobi le upon 
t he highway e. For the pur..,ose of your inqui ry, l.,e nrc assuming 
that the title t o the automobi le is in tho contractor and not in 
the Government . 

bi le it is t rue that a State mry not directly tax the property of 
the Federal Gov,rnment or t he instrumentali ties hich it uses 
to discharge any or its constitutional tuncticns, nor may a State 
by tax~tian or otbe~wise materially interre c with the expedi t ious 
and ordel'ly procedure of th Government while in the exercise or 
1 ts constitutional ;>ower s , those f und .t:!entl'.ls vdll not protect 
or exonerate the carrier of mai l from a )&yment of our State license 
fee . 

The immunity of the Government from State tax"tion is not nego
tiable to the extent tha t i t can trans!er that immunity to every 
person ?rhO Contracts with it to do an ... c t for the furtherance or 
Governmental business . 
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The llc nso fe directly on t lc on r of t h . auto blle ~ 
affoctc t 
C • 0 \: i t 'llTl 

t onl l n lr ctly nnd lncldcntally en doo not 
1nb1b1t1on bercinnbovo referred to . 

In the e c of o ann c lt v . Cloeoon, 118 N. • , p . 653 , it llolci 
t ru t ono i n oll' 1'i 1 0 of c .. v biola tr.uloport1 tod t tes null 1 
not ex~pt fro t c opJr t io. of t ut ct atuto tu1d oun1e1p 1 o 1nan
ce roeul a t1rl(S trui"t'1e 01 t he hi .. )mcy:3 , a ltho ·h b y .,, dor' 1 stu.tuteo 
tho h1elmnya o.re ooot roooo. ln tlu.t ~co Olo con wnc arr et ed for 
vi ol tir"-• a atuto otntuto conoerni l'l{; t he o r, et Gild op .ro.tlo of 
notor VP.h1cleo on ~be bll c t 1.)n e.yn . J o dof 11d on the r;r un that, 
belne; .,_l oyod c.o a 11 oorr 1 :r; w:;in v l l clo for t b dell v r y of 
I:lall , bo ~ 1ornmo fro. p1·ocecut1ou und pun1elltlent un or t l e t a tuto . 
! iie court eni d 1 

"Tho clcol gt t ed Gtreot s or ~ o 1nctru-
u ont litieG o t o l by the L nert l ,.,ov nt , b re 
•exe pt 1o, fro otnto contrDl t o oo ent1nl to t bo 1nde
}londent oov r 1c;n aut ll0r1t, of the Unit t ateo ultbin 
t ho ph ro of t bc11' loc.;u.t t1 pooox• • • • . • or do the 
tnc111t1oc t h r by n!fo e ' for t r. port· t1o of t he 
onilG r. r r~or 1nnry right upon t h ·dl · rriero 
t o uno t he tUYG t hoy l'le$ 0 , or n ccG "'l'ily , or 1m-
pliadl~ , ao o. • \ 1tl! t ho or of cu .. ,o:rv1oion , and con-
trol i nherent 1n t he ·tnt • 

I n x parte roh~ 11 , 75 ln. 97 • tllo defond.ent rohnll 
nder eontro.ot 1n the tr maport t1on oi' Unitoo . t · t eo 

col 1 ro fro tho Govamocnt o to tb City of J okccnvi l la . 
c.r rant 1 for n t eoo ~ i.T1 th u certain tr2 to lf 
t· x 1n11: r t o tb t · nv lvod i n tll 1cry . llo oouf·bt n 

o (Sr C•W'.ld thnt llc ~ c •mgcg .d l n t h busin o 
t a too ·t"'v noont , and M 1t o~not1 tuto ue nt for t b rpo c ot 

tr nopol'ti ., ool d1Crt) . TlHl oourt l n l1ony1nr; t "o writ held tlmt t ho 
dof n ant di d not c o un or tho pr tootion of tb t mclw ental 1 u s 
~r i nnbove ot out . 

I n tbn cane of Vidol1ty & JJe cit 0 nr ~ y n ~ rmrylcnd v . Cf'rnonne lth 
of P oylv n1a , 36 ~>. Ct . oportor 0; .40 U. w e 319, it 1C hol d 
'thr t a surety oonl.lmly oos nCit b b co 1 ... 'Urot~ on bon o rc 1rod 
b y United t toe uct ao Foucr· 1 1notrn ant 1 t y oo t o be oxenpt 
fr:J St uto t on t o pr 1u.:~ reco1vocl. oxaot t\ f r J r or .. t1 nc 
t or t ho ~1v1leb~ of do1nr, baol~cD 1th1n tb t rto . 

I n tho case o lt to ot nnhin ton v . F'rcAer1clt F . 11Ao r ortcd in 
199 • c . , • 749 , we f1nd a o 1nv , l v1t t h 1 ~t1onl oct1on 

hi ch you ropounc.. .n b1c~ ~ 1n our opi n ion 1 controlline of the 
fun( ntnl l o\.'1 und t ho ru.l1Dt; of which uGta 1n our op1n1on . I n thc.t 
c , t he dotc:ndnnt prio r t o hi e nrr t bad cnto~ed i nto o ur1tt<m 
c:ontr· ct u1tb tbe Unit cl t t o Gov rrmcnt oho by f'or ccJ'tn1n con 1d-
ornt1ono be reed t o ec.rry t ho Unit d Bt e.t o 1 l n tho u1ty of fl "' t · e , 
. ~ 1 t nn , bet e tbo vc. rtow del}Ot , ul- rvcn , ocko , po"'t of f 1co n 



llon. t 1 111 ~ , u •t . l • 

oubGt~tio · therein . In carr.Y inc out 11.19 contract \'71t h tho Ck)vornoc:t, 
.e u c v rioh motor trucho 1ncl iOf tl1 one uh1oh be • n oocusod 

or opcrutint; \Jithout firct ving obtained a. l1cenao. T true~ a 
uGe by t 10 clefon t only 1t. b tnc~. of corr. 1 tl1o nail un or 
hlc aontr ot . It · l ntoa ti :roon tl1 ucu.c .. l 1no1cn1 of v hlcl e 
uc for thut purpocc inoludint. tllo ora .. 1 tod tnteo r 11 R . Tl1e 
to:n.m of h1a cont!'i ct required h1. t o provide vobi ol eo for tho on.rrlag e 
of t ho mal l and to J·eep them pro rly e~uip )od un in ro~'11r o.nd bo 
cs quirod t..loo to fur t, l oh cJ.l necco~ry o11 , u ooline , t1r a , u ,_ 

p £tn drlv r:: . ;,c.h oontr ct further provided t hat c..uoh trucka 
hould bo uoed only 1n the bucin oo o! cnrrr1ll6 Unit d ut·too 11. 

At tho tiue of hi s o.rrcnt tlJo c.p llant tr\. 1n tho oxorcioe or tbe 
dutleo l r .PO· u o lli dor hlc c ontr .... ct . 

l'~ron a conviction unclt r t bo above ot to of f acto , tho deta11dunt nppeal
eu an• tho lU gmcmt of tl10 lo or Ot urt e !f1 • ed. In ubotr..nc , 
the court holr t t ono contr otin,e to tx-nno rt Unl to t te 11 
o .... not ell olvo fro t he <.iuty of ohtu1n1 cti te lloon o tor r::otor 

tnu:t. U£ d. i n th b lnocc ; tl'.nt auoh · por on ur c not c. Jiroot ln
otrar~cmt' 11 ty of t he overnncmt or n re1'ro ont t1v or 1nt -t_,rr 1 p rt 
of tt , but rnoroly n poroonrl contr· ctnr do1~ ccrtnln or for it nt 
~ fixe oornpons·t1on. 

It 1 ct· t P.d in tho eouree of this opinion tl t , 

.. p r on bu11~1nc u st t e rontl t c not hil , but a cont otor; 
h 1~ no part of the ntnto or 1 tl:i ·~tono1oo , nnd t1 r not 
thert~by inhcrl t th v; r1ou 1mr'ltm1 t1eo of the ot · . • ?hore 
i not h1nr; i n np ollant • o oontx·· ot \7h1c .. in loot th· \ the 
~ov :lont intend to o.o 1te 1 n.1: 1 t1eo on to nt • n r 
the· o c1rcw:1ct meee it ello tl< be pr nmnd tht.t 1t t tl e 
intention th t llC7? ob ul b t:lubl oct to the 6 rc 1 lo.ue of 
tho at te. " 

... ;ho.t lr a be on uai d a.bovo, wo nro of tl e op1n1on tl t u. pri v tely 
otme ..... truc:lr ueml cxol w1 voly ror 1 · ulini;.J • i tod t teo mn11 un r con
tr .... ot el ul be r q\111 d to bnvo :' ot::-.to auto !10h11 l.lconco before the 
pr1 ileu of ue1~~ tho hi l~yc of tb1 ~ ot~tc nhoul bo oxtena · to 
blr.. 

'l:ouro very truly, 

c . o. All I GTvr. 
A£ei ot; t AttornGl enorel. 

l.diDV 

uCA :oll 


