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Governor 6r. State has no authority to create 
position <Sf Administrator of Safety and Fire 
Prevention ·.in absence of statutory or consti
tutional authority to do so. 

January 20, 1956 
.< 
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We have tound VfJl!Y l:U»tle autho"1ty in this state t'E!lat1ve 
to the.· authoJ1'1 ty of the ~em or to ei\'•Jte such post t1on. · 

8ect1on: :1, A"'14le XV ~t the Conat!tution ot Miseo\lri vests' 
1n th~ Oovemor ot the ata.te. the IU,reae :esecuti ve powe:r. 

'the Jepartmentot Oe>rr•o:tiona J.;e ·a part of the Jljtecut1ve 
Department ot the $tate ot f4itJfUlU:r'1.~ $ection 12, Article IV, 
Constitution ot M1$J.Ut'tU,'1 prov14ea -t the ltlfecutive Jepartment 
&Shall constat ot 1.11 akte·eleet•4 and. appointive oft1o1els 
and employees, exe•pt those irt the l.es:Lalative and JWU.cial de
PfUttments. In ad.d~-t~on thereto it ru.tnar provides tor other 
elective- o.ttic1als.eteo1t1eallf nUlinl£ 4&rta1ndepartments of 
the e·tate fUld eenc1u4ea by perm1tt1n& euob ad41t1onal depart ... 

· men~ 1 not exoee~:tn& ttve tn nuol'ber, ae RU17 hereinabove be 
established by law. 

section 2 ot Al"ticle IV ot tbe Constitution prescribes the 
4ut!e• of the Governor of this stat;e, that h$ .shall take care 
that the laws are d1str1bute4 and taithtully executed and shall 
be the conservator or peac• throughout the·state. 

Article III ot the Const1tuion ot Misaou~i provides for 
three distinet departments ot government: Ju.Qi.cia1, executive 
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and, .leji.la.t~v·~ ru~th$.~o,..~. "that. th,. po-~a p~perl.J' b·~ 
lc»_ll.S~n .. · ... ·1.· .... · ... t.~·.·.•. ny __ one or tb.«tra. '$h1111 not be ex:el'o1s~d by the 
other· ,JtP,artalenta ~ . · ... . 

. ••~tiot) 19~ A.rtt~l~ :tv ot ~t1e. ~nst:ttut;ton p~v14•• r~r 
thE!. 1$!1tt-ot1on. an<I .. rem.,v,al .~~ .Pecx-sq~~e.l ~~ .th• .dEtPil~tm•nts .or 
the eov.:rnmentj that ~l'\" h~a4 of" :~a¢h'Ciepartta~nt .may fjel~ot 
e.nd. X'.,.t)"e all etnP.lf)y~h~$. of th& .. d~palJtm$tlt e~ept as other~ .. 
wis~J. p~vided. by la:w.~.: It $J)e.oi.t'1¢$.llf PX'O'V~le·a that all tm.-. 
ploy~• or penal 1nst1tuttorts shall be selected on a baaia or 
me~1t. · 

. . .. Zlf!l~t~9n 27 • Vol~ 67 ~- Q ;J ~ s ~ :. »ace 156, · rt!a<ia, :tn »art" 
. as t<Jl·J.ont .. ·. · . . . 

"In the absence ot.con,Jtit\it~onal prov1tt10n.1 
the met)'io4 . tttf, t1:1,l,.1ng .. otf1ces is . to be d(ttev. 

· m;tnec!l by ~~ , ~eg1sl~t~e ~ .· Ari ottice ereat•d . 
by the l~g1sl8.~\U'e is wntil;l.J.with~n that,body•a· 
:powe·x-~ .. and 1. t. •v prea:.c~1,}Je· t~ ll104e of t1111iig. 
the ott1oe~ ari~'h if thf! atatutecreating the 
tl.lffiae provif!es h()W it.shall be tilled, it muat 
be tilled 1n that manner." 

Volum.e 81, ().J.s., Secti-on 60, page 982, reads, 11.1 pat*t·, 
as tol.lowss 

nThe governor has no prerogative powers, but 
poss.esses onl.y such powers and duties as ax-e 
vested in him by const1tut.1onal or statutoey 
grant. The extent and exercise of the govel."
nor•s powers under statute will depend on the 
particular provisions there.of. * * * * * *" 

.. -... , - ~ -
:tn Tucker vs~ S!Qate, 35 N.E. 2d. 270., l.c. 291 and 292, 

we tind. the following decl•ration as to the powers or the. 
Governor& 

"Ciovernors ue almost alway~ v:ested with the 
exeoutive powers of the state~ That the (!Xeaut1ve 
power 1s the power to execute_ the laws, to carry 
them :Lnto etrect e.s distinguished from the power· 
to make the laws and.tn. power to Judge them# and 
that the power to appointthe subordinate officers 
and employees through whom the laws are executed 
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· n* • * *The erta~1on t>t the ott1~•• 1e a lesta
l•tiv• tQI1c~1QrtJ>. '-'he. a.ppo~ntlll•nt. ff:. of·t.~~et-s 
1e an ·e.-out1'f'$ tunct1on. • *. * • •· *11 
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. ~.:·a-.te ex·t'i).. a<>sa~tbal .,~ -ie~t~'a6$~8 •. w .•. 825, 304 
ao. ,,.,.~:. tl\e ·c()~t be1fl :t>nti .· the ~Cislj~e ·.~••· »~wer. to . · 
o:raate t.·pub11~ otttce, otner tharr a eonat1.tu;ttona1 otrtce, ·as 
an ,irtiti~ilta:u~tr· ·ot goV'e~bnitmt. '. . .. . . . . ' 

631., i,;:ltitaV~Jit!:t.~.r ~::ln~1:-ma~~ ·an 
1trter~>cCimllllittee 1n the. t\bs.ence •t atatutory e.uthorit)". 

chlPt.r 36~· &1fq .l1J4~, relatea. ~ the ·m~~it IJ'$t~ 1n the 
State ct JU•s.C)url: •... -~ct~~ .. 36 .. 03.0" $ub,t~ct19n' 2 t)lel'eof, makes 
the PX'fW1•1,cms pt. ••#.d ch$pter aPP1:~«1lbl.e to all. of't1o1als, 
posttiona. and empl•re•s, ot the state Dtpartlaent ot: Publ.te 
Hel\lth. end Wctl(ar. .a~d· the· $tate J)ep•J-tm.ent .ot 'Coneotiona Oc 

seetiona l~~lO~h Jt$ •. 1101 an4 36.1~01 ISM() 19491 pr:ovtctes tnat 
the l1"ctor ot the Mv1aicm Qf Per&QrJntlah.all .allocate eaoh 
position and. alutitr. same;. Se4tion 36.240, JtsMo 1g4g,, pro ... 
vides t~t; the appo1nt1ns 8\ltbQxttti•s · ehall. oh99ll• t~ the 
-three·. ~gbest ranldngl ·available, $llCiblea certit1e<t to b1m 
by th$ Director-~ The present method ot . selection. anct appoint400 

ment.of.oftioera .qd :employees ·1s ent:t~ely d1tterent from 
tormer methods. · 

C)hapter 216 and 217, JtSMo 1949.- provides tor the appoint
ment ot.eh1et adm1n1stt-at:tv• otticer:s of the J)epartment of 
00rreot1orns by the t11ttector tnereot and ~n soUl$ instances 
such atit.hority.is .ve.·ated in .otbf)t- officials!. n.ot the.· Go.· .vernor, 
~owetrer, except that the GQvernor doea appo nt the Diree tott of 
the Department by' •l'lcl With the· a4v1ce and· consent of the 
Senate. 

It ie app$rent that the gener-al and accepted. rule that a 
public of1'1o.1al h•s only such a\lth-~tty as may be speoi.fically 
granted by the 1\Jtatute and Constitution ot this state, applies, 
likewise, to the Governozt of the State. 

t.rhe General Assembly in passing en .. ~l1ng les;1sla.t1on 
ereati.ng the Department of Corrections 81eC1f1cally provided 



tor the. appointment ot c•ri•:S..n ot't1c1al.a and.. pxteeor1bed 
tbe1r O,t:t1"1al. •u~1ee. BV+dently that body was o£. the opin• 
ton it •• the dttty and obligation ~t tneGe~eral Assembly 
to do. M.. :Fu.Vthermore, it. the oover,nor · :o£ . tbitJ . state . eoul4 
at any ,time ~create an ·ottt·qe. o~ .. .POsit1on·::af1,<1· ·pre•ox-1be .. _1 ts 
otfi_ c_.-~a.l. d_. u~1ea pertain ins .~o same~ 1 t can_·. b~ _- •~en_ 1 th•re is 
a P~~btl.1 tt · tba t in . so d~!na, th.ere ~t be a _ cot'ltlS.ot of 
dutle·a ~d ·rQpons1b11it:Les-~ · · 

OQNCLVIlON ; t?:·. • ' I I- .' 0 .) •• -~ o 

- . ~eretore it is the. :bp:~nion- ot t~a.'<lepil~t;ment that the 
ooyemot- ot th!a ista~e 1~ -~•.t . ve.-tecf with ·. tucb. ~uthor1ey to 
oreate. 'the .·position ·of A~~J~Jtra·tot-: ot Safety and . Fire . Pro• 
teet ion :Within the n.,pat;'tm:emt ot C~X"rections -in the abeenoe of 
a1llf. rsta~t'ry ·or oonstttut1Qnal f!f.\lthorl t"t- to ._@; so. In view 
ot tb!a conclusion we de$$ 1t unneces~alV to discuss the. ques .... 
tion ri:la,t·1ns. to the use o.t' available . apj)ropria tiona ror this 
p\1l"Pf1Jo • . 

··fhe· toregolng opinion, which I het'eby approve, w:as pre ... 
pal'e<l ·bl my AsaJ.stant, Au.brey R. Hammett, Jr.- • 

. 'Very truly yours, · 

John M. Dalton 
Attorney General 
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