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DOUBLE JEOP;ARDY.:· ;~.· A hearing by the Supervisor of' Liquor Control ·.) . 
FORMER JEOPARDY: ,. to suspend or revoke a liquor license does not 
LIQUOR SUPERVISOR:· place the licensee in jeopa~dy of being deprived 
CRIMINAL LAW: of his life or liber~14Jwi thin the meaning of 

Article I, Section 19, constitution of Missouri, 
1945, and Section 556o240 RSMo 1949, and, there­
fore, said hearing is not a bar to subsequent 
criminal prosecution. for the same act in viola­
tion of the liquor control iaws. 
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.. F l LED 
June 8, 1954 

KonO~t.blf> ltwu4 f:;. l>._d. 
alrc .. lt ltt.m•r . 
Munto~:P•l C(J.t-te B1l1l«taa 
st. Lout.•, Bt~a.,l.U'l 

Dear $1t>l 

BJ fOUl' letter ot •• ,. n .• 19:)4,, JOU requeste4 en Qtttcial 
opinion aa toll.owat 

•tcfbe &t. r,oua . piresa ·r•u•terd&f · pu.blb~etl a 
t'eport 1ntil:ef1tlq that a ctuu-ge ot 1lleg~ 
posaesston or l~tt•• aaatn.t a, , ...• · · , w•• 41•••••• 'b7 st. Lout a· o.owiir iiil•w•t• 

"Tht dtsm1e~uu. ot tbe proaec'tl'tlon aecord1:ng 
to the prea.s repOJ;tta ~-~ based on MagS. a t.-ate 
, .. ·. .. .•. •. . . 1 , . ,,tJ.nUng that ~beoanee th• . 
3eten&ani i a ··· ~ l••x- license had been suspended 
.rter state Lj.quor oontJtol e.gents.found 
sp!:r1tqoua liquo~#J. on the pr._~••"• that the 
t.mpQ$.1;t1on_,ot,_:the:pp.alt1"s p~~vlded by 1aw 
totJ .. flntcn llle:sd···PO!Jlrtunt1cm r)f~\114 coxustitt.lte 
.t.;dO\lb~e-_. je.o~~(lrf•: · .AP,•rent~·t·· the_·. Mf1g1atx-e.te 1 s 
thoo~T in dtam••t~s the ease vas tm,t.t the 
detendant .tul~ alv~•t4t be•n. pUJ11shed 'by the 
suspens1on·pt the license. 

"ltt has .alw•J"•. be'n the law to 'f47 knowledge 
that a liquor 110:e~e is a PJ;",lvtlese granted 
by the State in pur.cn1ance ot its regu.lato~r 
powers r~r the dilltttibutton anca sale of into~l· 
eating liquors. 



Hono:t-ab1e S~ward L. Dow:d. 

"It woul.d appea~ therefore that the suspension 
or 1-evoeatton ot a liquor license is not •punish• 
m:ent• ·at' all but ~a~het- 1• .a. mere withdrawal ot 
a' p;rlv1lege tO. $t8.te·was llqt ob11ga~ed to grant 
1n the first iqtanee. . 

"This decision r:ontl1cta directly with the 
State Statutes and Supreme Cot.t.ttt 4eois1ons. 
It it le to be the law, t)ilen the eratoreet 
DJ.ent c>t liquox-vlolat~()h$ lli,11beCSOllle a 
.jt_,Of/f~\. Yearly,. the St. l,oula Oire'td,.t Court 
G~intt:::~t 1ndl.ctaJ a. large numbt.XJ. ot pe"pl.e 
\indel' the· same clr~wutancea, and intorme, .. 

·,:: ~~cin!S . Jll'e ·! lsa~ed b7 ·~he. C1rcu.1 t ,tttome1• s 
... ott14le: ·based on ·e~aetly- the sQllte ev1cl$11o$ 
.. tha.t. ·l'eault 1n prosecution .and conviction. 

l bt1.1eve there is a serious contliet between 
. t!le $upreme Oo~t decision$ ~d. .the l4$.g1s• 
trat••a ruling •. Ther-efor•• I ·~.X>•qu.esting 
u p(t'icia.l: opinion. b7 your .ott~e• as to 
w4ttne, .-or not our ~ci&rstanding ot .the 
.11Q.uer laws 1a eor~•et• ·.and par~.toul~ll 
. whether the g;tounda . st.atecl by the Magi$"!:~ 
ltt'•te in th~·dtsmiea,al orderec:t ~re sup• 
portttd by law. Because or the tact we· have 
~~ many liq~or ca.aes now pena1nf prosecu• 
t!.on• I would apprl\~iate an. ef!Ut 1 repl.y .~tt 

The 4l'iminal pr<>seeut1on. of which rou speak was apparently 
based on Section 311 •. 210 R8Mo 1949t paragraph 1-, which reads 
as f'ollowsr 

ttl. It shall be unlawful for any person, 
holding a license tor the sale ~rt ~al t 
liquor only1 to possess 1 con$l:ulle1: stol'e, 
sell or ot;Nrr .t.or .sale, give away- or other• 
wise dispose ot1 upon or about the premises 
mentioned in said license, or, upon or about 
said premises to sutter 0~ permit anr person 
to possess, consume, store, stll or otter for 
sale, give away or otherwise d:lspose of, any 
1nto.x:ioat1ns liquor of any kind. whatsoever 
other than malt liquor brewe4 or ma.nutac tured 
by the method, :ln the manner, and of the ingre­
dients, requ!r$.d by the laws ot this state. 
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. WhosoeV$1" shall violate. $.U1 pr.v1e1on ot 
tht~ section shall be .guiltf o~ • .mia­
a..m.,anor, and upon oonvlotion th•reot by 
IU1J'; CoUt of OGDl,Petent jut-tsdi~tion. shall 
'be plmishetl as 1n tb.is cb.$pter i/.pHvided as 
tQ ~a demeanors. Upoa auob. oo'-v1e'b1on 
becoming tinal, the 11cens• o:t'~the person 
so (}Onvicted s~all forthw~tht ~4 without other 
or turther:. aotton, ord~n· <>1' prt~••cU.ns1 
be ~eemed to have been.· revoke4i a.n4 shall 
bf the lieenaee 'be tuthwith •~»end.ered 
to the super.visott and. .cac<tl.ed.~" 

. ·. · -lihe "dou,l.e Jeopardy" provialqt} t"- in. constitution ot 
td.ssour1; 194St is Article x, $ect1on 19. 

' . 

"That no p.ersol'l • ... hall: 0. .;omp:elJ.ed to tesb1t.y 
against h.1ase1f in a crild.na~ ea.uae., nor shall 
anr person be put again in jeopa.t-47 ot .lite !£ 
l!'Pif~f for tM··· · aa.me o~tens ... e;. ~'t;er. being .onoe 
aeq. . red br a j~fJ but lt the J\U'f t•11. to 
:rende:t' a •erdlct the cout, mq, in 1 ts dl.eore• 
t10l1• dtsch,arge the J\U'f ~d cQiamlt or ba~l 
the p:rrtscmer. to" t~ial at· the suo or next 
term ot oottr;tJ $\d.· ·tr Judg;meni; be arres·ted after 
a verUct of. gulltt on. it clefef,)t~ve indictment 
or 1nformat.1on.; or it Jttdgm.ent · C)n a 'Verdict 
of gullty be reV'er~aed tor error in law,, the 
prisoner mar be tr1•d anew on a proper indict~ 
ment or information• or accorcting to the law." · 

. · (Em.pl:J.as1s ours.) 

Section $$6.240 RSMo 1949 makes the following prov1s1ona 

'*When the defendant s}»lll be acquitted or 
convicted upon anr in<iictment. ·he. aball.. 
not theJ~teaftero· 'b$ tf!1e4 or conv1oted o£ a ,. 
different degree <lf the sEUD.e offense; nor 
tor an atttmpt to· cOllttTJ! t the otte~•e charged 
in the indictment; or anr degt,te• thereof• · · 
or any offense necessarily in(lluded therein• 
provided he could WJ.ve beeJ:l l'gaJ.1f co:o.- . 
v1eted or suoh degree or ottense; or attempt 
to comm.it the same, under th~ .ti:rst indictment." 

. The above provisions apply only to cr1U).1nal prosecutions. 
22ca.J.s., criminal Law, paragraph 240, pp.,S72-373· The 
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· constitu.tlon;al.: »rovision was conatrue.d~by tlle Supreme Oo'U't 
ot M1ssoul'1 .. 1n:~s·tate v-. ·speal' .•. 6 Mo·• 6a4,64St at:\' tcllowsa 

"* # ·.i$7 tb,is · ·prov.t·sL,oli I.· Un.!er.~t~Utd; that 
tn •11. criminal,:. pro••¢ut1o.ns'\fwhere a convie• -_· 
t;1on: would subje~Hi b.tm to· oal?itd punishment, 
o_.·~ :w_~ul.d r_en_ ... d.ex-: .. hi,ltl. :ll,.ab.le··· t •... b_e re.str_·at~ed 
tr0111.his pers()n4J.ll ll'be~ty,~ -*'aoquttt6l]. bf 
a· .Jtqj: is. a eomplet• .. bar to tl1t ~•ub.equent ·-t·"' .... - *" ' . ' ' ~·· ' ' . ' V.o&> .... .. .:W ..... ' ' ~! 

j i: 

aet1.oi!!- :g::ti·~i!~~:;;:r;:~~~,!~li; .. ;dt;s.$!w!~·i~!1 · i:u:;vg 
D~np.elly' •~: ~tit.el•• · :16f> li'tH1:.21 1019~ · tt c .was.· said ·that the 
pEJtltio~·~· ~w~s: ·~ot p~ac~a -~i( .. j~OJ?a~dt twice tor ·the s6Ulle offense., 
because he bad been sued toP. a~es by t~ widow of the liWl 
he kJ:lle(l;,. and prosec)ute~ an(l ... ttr.pt-1&~oned_ tor tbe. SEUde m.urder,-
Nor d.oe~ the revocation. ot a liquor :license bar a er:bninal 
proseoutlo~ tor the Same of'f$lifU~.. .48 O .•. J.:S.-.- lhtox1cat1ng . 
Liquors:, par .... lao~, pp;. .JOtS;~ ,309.- . Thus.,' 1ri' State v,, Barnett,;, 
111_ Mq., APP·• 5$2,., the St.~ ·. Loliie Cout-t of Appeals made this 
sta;temen,t eone.ernin.g the .);'tv()cation ,of a liquor ,license., ·and 
criminal :Pres.eou.tto~,, tor 'th.e tJam.e aot~ l;.o,. ·· $S$.;.$$6:a 

"O()unty ·et>~te 1,lllq"P.eelt1o,n.ablf nave Jlir1sdi~t1on 
to · r•voke _· dra.ntshop 'l!~e:il8:es ill. ·e. proper 4as') if 
the ltqens•e lias nE)tkept an ordevly house}'" 
R ~ s ~ 18 99, sec. · 30l2. Theret<)~•h the ·county . 
court · ot Pemiscot county had j~~sdiction of 
the subJect-matte'~ df the proceeding to revolte 
the license ot Wm. H~ Barnett .... ';rh1s proceeding 
was instituted on a properly verified informa­
tion charging the defendant with keeping a dis­
orderly house. To the argum.•nt that the coun.tr 
court revoked th$ license for the same offence 
acted on b1 the 4'-rclllt'coti.l'ti and that the 
action of the countt·court was in a proceeding 
of which it had no j~risdiotion, because a 
prior proceeding to:rorteit on the same ground 
was pending in e.n~ther court,. O\U' answer "!s. that 
the proceedings :U1 the two oou.rts were ~n~irely 
different. The cause pending in the circuit 
court· was a criminal 1tlforma1;1on 'charging 
Wm. H, Barnett witlt a d.istrict·ottence, to•wit: 
keeping a mus~al ins trunient in his saloon and 
permitting it to be played. The charge in 
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Honorable Edwcwa L~ Do'Wd 

tb.e. e()untr eourt wa~ · keeping .. ~;di..orderlr houae. 
Thos• twC) ch.arge$ wer• distinct.~& :t~ county 
court he.d 3ur1ad1ct1o!l ot on., 4~d. title (li:r4'uit 
eO'Ulit' ot the other• su.t it tbi oountr eQur­
(n:i.suatn$:d the. cha•s• ot keErP-.Jii '.$. d!s•;rttel"lJ. 
house on proof of the 1!$lile tad1Hite wbioh 
Wm• Jl, Barnett was' QOnvicted (),$ ·-.n otfence 
in <tn.i circuit c()urt, thJ.,tii . do~4 :•ot ·:reft.,de~ 
the ;t.~xateitu:re· bJ .. tht' .Ju4gi4en~ t~t:·.tae .. former 
tribUilalt On 8. f$.U.f1ing. bJ it 't;l). .. t a <iiiH!Jt'del'• 
17 · hotts e had been kept 1 a nullt tr 1n this 
!Mependent proseQ't).;tf..o~. it * .. ~.:. ._ ... 

• . .·. - ... ', , I,' . . , ·; . 

Xn ~ett v•·· County ·oourtl lli Mo~App. 693c~ the same 
court made this sta.t(Mlent as to the r-,igb:t~s of ~ l1quo1' lic·ensee, 
l.c. 706t · · · 

n0ur oonolusion is th~t the c.ount.r court in 
revoking the lic.•nse .or ap:Pell&llt• acte4 in 
an adnd.llistrauive and ministeri~ ca}Ulcity 
as the agent of the "State, exel1~iil'lng. 'the 
p.olice powel"ill the~e()f to the. end .that ,tJ;ie 
bul!liuess otherwise. unlaWful, shoul.d not be 
eondu.eted in a manner contrary to< the permit 
theretofore· by 1 t gl'anted and· t~t the pro...,, 
ceeding c()ntemplated b7 sec:t1on)Ol2 which. 
was had in.this.oase by the cQU.l'itJ court is 
in no sense jud~.eial tor the reason that no 
right of lite, li'berty·or prop(trty was there• 
1n involved nor a<tjudioa.ted at}.d.that the~e 
was thex>efore no case or cause pending in 
the county court as 1s.conteblpl.atedby the 
statute granting appeal therefrom to the 
circuit court.* "" *" 

The proceedings before the sup • .viaor ot Liquor Control 
is not a criminal prosecution. There is no information or 
indictment a.s required by Article I, S:$.Ct.ion 17 '.· .. Constitu. t1on 
of Missouri, 194.$1 nor is said Supervi~or·Ve$ted with Judicial 
power by Article V, Section 1 1 Constitution Qf Missour<i, 194.$•·~ 
The supervisor is not authorized to inflict p~iehm.ent, nor is 
he authoriaed to deprive a person ot his lite or liberty, but 
may only revoke.o:t> suspend a temporary permit granted by.the 
state. Theretore, the constitutional and statutory prohibition 
against double jeopardy is not applicable to a hearing betore · 
said Supervisor to suspend or revoke a license. 

-s-

r I 



Honorable Edward L. Dowd 

gONOLU§ION 

lt is, therefore, the opinion Qf this off'iee that a hearing 
bt tb.o Supervlsox- or Llq,uo~ Qontrol to sttep<tnd o:r revoke a liquor 
license ciloes not plaee·the licensee in jeopardy Qf being deprived 
ot hls l:l.te or libertr,;, within· the meaning ot .Article I, Section 19, 
Oonat1tut1on o:f' Missow;.s.., 19461 and Section .556.24,0 RSMo 1949; and; 
theretox-e 1 sa14 hearing is not a bar to s.ubaequent criminal 
prf!>secution t<>~ the same aet :tn violation of the liquor control 
laws.. · 

'l'hia · opinion., wb,ich X · her&b7 approve, was prepared ~7 mr 
Assistant, &-. Paul McGhee. 

PMcOtlvct 

Very truly youra, 

JO}!N M. DU.'l'ON 
Attorney General 


