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DOUBLE JEOPARDY: . A hearing by the Supervisor off Liquor Control 7
FORMER JEOPARDY: ~ to suspend or revoke a liquor license does not '
LIQUOR SUPERVISOR: place the licensee in jeopardy of being deprived
CRIMINAL LAW: of his life or libertyjngwithin the meaning of
S Article I, Section 19, Constitution of Missouri,
1945, and Section 556.2L0 RSMo 1949, and, there=-
fore, said hearing is not a bar to subsequent
criminal prosecution. for the same act 1n viola-

tion of the liquor control laws.
J
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June 8, 1954

‘
Y

Honopsble Saward L. Dowd
Giroult Attorney
Municipal Gourts Buillding

8t. Louls, Missouri
Dear Sir:

By your letter of May 21, 1954, you requested an official
opinion as followst ,

"ghe St. Louls press yesterday published a
réport indieating that a charge of illegal
posgession of liquor against a__

wes dismissed by 8t. Louls Go

Wity Fagletrate

"The dismissal of the prosecution according
to the press reperts was based on Maglstrate
o finding that because the ‘
deTendantis 5% beer license had bsen suspended
after State Liguor Control agents found
spirituous liquors on the premises, that the
fmposition of the penalties provided by law
for such illegal ponsession would constitube
tdouble -jeopardy!. -Apparently the Meglstrate's
theory in dlsmissing the case was that the
‘defendant had already been punished by the
suspenslon of the license. ’

"It has always been the law to my knowledge
that a liquor license is a privilege granted
by the State in pursuance of its regulatory
powers of the distribution and sale of intoxi-
cating liquors.



. .farcey

- . Grand Jury indlcts a large number of people
., undep the same cireumstances, and informa-
. ..kiens are’isasued by the Cireult Attorneyts

. .office based on exactly the same evidence

. ..that result in prosecution and convietion.

Hanérabie Kdward L. Béwd.

"1t would appeat therefore that the suspension

or revocation of a liquor license is not 'punish=
ment!’ at all but. rather is e mere withdrawal of

in the first instance.

- a privilege the State was not obligated to grant

 "his declaion conflicts direetl;y with the
8tate Btatutes and Supreme Court decisions.

It it 18 to be the law, then the enforces
mant of liquer violations will become a
 Yearly, the. $t. Louia Circuit Court

I believe there is a serious confllct between

. the Supreme Court decisions and the Magis-

trate!'s ruling. Therefore, I am requesting

. 8n official epinian by your office as to

- whether or not our. underahanding of the
- liquor laws is correct, and particularly
. whether the graundﬁ stated by the Maglas=

strate in the dlsmissal ordered are sup=
ported by law. Becausé of the fact we have

80 nmany liquor cases now pendin praseou-

tion, I would appreciate an early reply.

The criminal prosecution of which you speak was apparenbly
basedlin Seetion 311 270 RSMo 1949, paragraph 1, which reads
as folloust

"1. It shall be unlawful for any person,
holding a license for the sale of malt
liquor only, to possess, consume, store, -
sell or offer for sale, give away or other-

- wise dispose of, upon or about the premises

mentioned in sald license, or; upon or about
sald premises to suffer or permit any person

to possess, consume, store, sell or offer for
saleé, give away or otherwise dlspose of, any
intoxicating liquor of any kind whatsoever
other than malt liguor brewed or manufactured
by the method, in the manner, and of the ingre-
dlents, required by the laws of this state.
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Honorable Edward L., Dowd

SOLIREL N

" Whosoever shell vielate any provision of

this section ghall be gullty of & mis-
demsanor, and upon conviction thereof by

any ¢ourt of competent jurisdiction shall

be punished as in this chapter provided as

to misdemeanors. Upon such conviction
becoming final, the llcense of the person ’
so convicted shall forthwith, and without other
or further ection, order or proceeding,

be deemed to have been revoked; and shall

by the licensee be forthwith surrendered

to the supervisor and canceled,”

" Phe "double jeopardy" provision in the Constitution of
Missouri, 1945, is Article I, Sectlion 19.
"That no person shall be compelled to testif
 ageinst himself in a criminal cause, nor shall
any person be put again in jeopardy of life or
liberty for the same offense, after being once
quitted by a jurys but if the Jury fall to
render a verdlot the court may, in its discre~
tion; discharge the Jury and commit or ball
the prisoner for trial at the same or nexy
term of court} end if judgment be arrested after
a verdict of gullty on a defective Lndictment
or information, or if Judgment on a verdict
of guilty be reversed for error in law,. the
prisoner may be trled anew on a proper indicte
ment or information, or according to the law."
| . : ~ (Emphasis ours)

Section 556.2@0*RSM9 1949 makes the following provisions

"When the defendant shall be acquitted or
convicted upon any indictment, he shall

not thereafter be tried or convicted of a -
different degree of the sameé offense, nor

for an attempt to commit the offense charged

in the indictment,; or any degree thereof,

or any offense necessarily indluded therein,
provided he could have been legally con-
victed of such degree or offense, or attempt

to commit the same, under ths first indictment."

~ The above provisions apply only ﬁb eriminal prosecutions.
22(16 edeB ey Criminal LGW’ paragraph 21{.0. PP 0372"’373 « The
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Honorable Edvard L, Dowd

'aanatitutional provisian Was . aonatrued?by the Supreme Court
of Migsouri in Staﬁe Va 8pear. & Mb. 6&4.6&5, as followa:}

,“* # *By this praviaion I un&aratand, that -

in 8l) eriminal prosecutionsiwhere a convic~ " -

tion would subjeet him to capital punishment,

~or would render: him liable t9 be reastrained

from his personal liberty, en acquittal by

8 Jury is a ecmplete bar ta gny subsequent

trilln . *’ * ; _ 5

 The ”deuble jeapardy“ weviaien daes nat agply to aivil

actionss ~Btate v, Mulr, 16l “61@, 5 BaW.2 85, Thus, in
. Donnelly %taele, 166 Ped.2d 1019, it was said that the
petitioner was not placed inm jeapardy twice for the same offense,
because he had been. sued for damages by the widew of the man
he killed, and prosecuted and impriscned for the sauwe murder.
Nor does the revocation of a ‘1iquor dicense bar a eriminal
prosecution for thé same offense. UB C.dsBay Intoxicating
Liquors, par. 180, pp. 308, 309. Thus, in State v. Barnett,
111 Mo. App. 552, the St. Louis Court of Appeals made this
statement econcerning the revocation of a liquor license, and
eriminal presacution, far tha same scty leos 55525561 |

‘“eeunty eourts unquastlenably have jurisdiction
to revoke dramshop licenses in a proper case if
the licensee hes not kept an orderly house.

R. 8, 1899, sec, 3012. Therefore, the ‘county
court of Pemiscot county had Juriadiction of
the subjaet-mattar 6f the proceeding to revolke
the license of Wm. H. Barnett,  Thie proeceeding
was instituted on a preperly verified informs-
‘tion charging the defendant with keeping a dis=-
.orderly house. To the argument that the county
gourt revoked the license for the same offence
gcted on by the circult’ courty and that the
action of the aqunty court wag in a proceeding
of which it had no jurisdiotien, becduse a
prior proceeding to forfeit on the same ground
was pending in angther court, our answer is that
the proceedings in the two courts were entirely
different. The cause pending in the clrcuit
court was a oriminal information charging

Wn. H, Barnett with a district offence, to-wits
keeping a musgal instrument in his saloon and
permitting 1t ta be played. The charge in
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Honorable Edwerd L. Dowd

the eounty court was keeping agdisarderly house.
Those two charges were distincy and the county
court had jurisdicbion of one and the cireult
court of the other, But if the county court
sustained the charge of keeping a disorderly
house on proof of the same facﬁa for which
Wi He Barnett was ¢onvicted of an offénce
4in the cireéuit eourt, this d g ot render

the forfelture by the judgment of the former
tribunel, on a finding by 1t that a disordere
1y house had besn kept, a’ nullity in thia
;1ndependant praseeuhien.,ﬁ % #" “ o

Xn Barnstt Vi, County caart, 111 mb.App. 693; the same =
eeurﬁ mzde this statement as to the righﬁs of a liquor licensee,
0@0 70 ¢ o ‘

“Gur aanclusion is that the ccunhy court in
revokitig the license .of appellant, acted in
an administrative and ministerial cspacity
as the agent of the State, exercising the
police powers thereof to the .end .that .the
business otherwise unlawful, should not be
conducted in a manner contrary to the permit
theretofore by it granted and that the pro-
eeeding contemplated by section 3012 which
was had in this case by the county court is
in no sense juaﬂeial for the resson that no
right of life, liberty or property was there«
in involved nor adjudicated and that there
was therefore no ecase or cause pending in
the county court aas is contemplated by the
statute granting appeal therefrom to the
eircuit court.s 4 #"

The proceedings befeore the Supaavisar of Liquor Gontrol
is not a oriminal prosecution. There is mo information or
indictment as required by Article I, Section 17, Constitution
of Missouri, 1945, nor ie gald Supervigor vested with judicial
power by Article V. Section 1, Constitution of Missouri, 1945.
The Supervisor is not authorized to inflict punishment, nor is
he authorized to deprive a person of his 1lifs or liberty, but
may only revoke. or suspend a temporary permit granted by the
state. Therefore, the congtitutionsl and. statutery prohibition
against double jeopardy is not applicable %o a hearing before
sald Supervisor to suspend or revoke a license.
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Honorable Edward L. Dowd

It 1s, therefore, the opinion of this office that a hearing
by the Supervisor of Liquor (ontrol to suspend or revoke a liquor
license does not place the licensee in jeopardy of being deprived
.~ of his life or liberty, withln the meaning of Article I, Sectlon 19,
Constitution of Missouri, 1945, and Section 556.2/,0 RSMo 1949, and,
therefore, sald hearing is not a bar to subsequent oriminal
grésécution_r@rvﬁhe game act in violation of the liquor control

aws .. :

. This epinion, which I hereby approve, was prepared by my
Asslatant, Mr. Paul MeGhee.

Vefy truly!yeufa,

JOHN M. DALTON
-Attorney General

PHeGtlvd



