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..>irati on of term of off ice of one appointed by the· 
Governor to f i ll vacancy ln the office of c ::>Unty 
clerk, who shall hold. office between the next s enera l 
ele ction, when the r egular term should be filled , 
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1Ionor•abl e Phil M. Donnelly 
Governor of Missouri 
Jefferson City, T.Ussouri 

Dear J OVornor Donnelly : 

J . C. Johnsen 

This will acknowledge receipt of your letter of June 2, 1953, 
in whic h yo'J.. ask f or an op inion from this office as f ollows : 

"Under Section 51.090, RSf1o 1949, shoul d I 
appoint a person to f ill a vacancy in the 
office of clerk of the count y court caused 
by the death or resignation qf a person 
m1ose term expi red December )1 , 1954; When 
woul d the ter m-of the person appointed by 
me to f i l l such vacancy expire? 

"If it expires on the date of the ;eneral 
e lection he l d in 1954, how is t he of fi ce to 
be fil l ed between t hat date and January 1, 
1955, the beginni ng of the regul ar term of 
the person who vrlll b e elected at the 1954 
general election?" 

In t his conne c t ion the Constitu tion of ·Tissouri , 1945, provides 
as follows: 

"Articl e IV, Sec . 4.--The governor Bhall fil l a l l 
vac ru1cies in pub l ic offic es unl ess other wise 
provided by l aw, a n d l1is appointees shall servo 
unti l t heir Sllccessors ar o dul y e l ected or 
appointed and qualif ied. 11 

"Jwticle VII , Sec . 7--l:.xcept as provided in ti1is 
Constitution, t he appo:tntment of a.ll officers 
shal l bo ""lade as prescribed by l o.w. 11 
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Honorable Phil :i. Donnelly 

Pursuant to the authori ty contained in the above provi sion of 
t he Constitu tion t h e Le gisla ture has enacted two statu tes pe rtaining 
to t h e fnling of vacancies . by appointment by the Governor. The 
g eneral statute which covers vacancies in a ll el ective of fi ces with 
enumerated excep tions is found in Section 105. 030, RSMo. 1949, 
and reads a s foll ows : 

" Whenever any vaca ncy, cau sed i n any manner 
or by a ny means whatsoever , shall occur or 
exis t i n any s tate or c ounty office originally 
f ille d by election by t he people, o ther than 
the of fic.e of l ieu tenant governo~, state 
senator, represer.tat ive , sheriff vr coroner, 
such vacancy shall be fill e d by appointm~nt 
by t he governor; and the pers on so appoin ted 
shall , aft er ha vin,_; duly qualif i ed and on tered 
upon the di scha r ge of his dut i es under such 
appoi ntment, c ont inue in suc h offi ce until the 
fir s t Honda y i n January next follo\'Iin;; the 
f irst ensuing genera l e l ection--a t Vlhich said 
genera l el ection a person $hall be e l ecte d to 
fill t he unexpired portion of such t erm, or f or 
t he ensuing regular term, as the c ase may be , 
and shall enter upon t he di scharge of t he duti e s 
of s uc h off ice t he f ir s t Yv!onday in January next 
followi ng said election; provided, however , that 
YJhen t he t e rra to be fi lled begins or shall be gin 
on any day o ther than t h e f i rs t Honday i n January, 
t he appointee of the governor shall be ent i tled 
to hol d suc h office , until such ot her date ." 

The enac~nent specif ically applying to t he of f ice of count y 
clerk, which wa s f irst enacted by the Legislature in 1945, is 
found in Section 51. 090 , and r eads : · 

"When any va cancy shall occur in the office of 
c l erk of t he county court by death, resi~na tion, 
r emoval , r efusal t o act, or otherwise , i t shall 
be the dut y of t he ; overnor to fill such vacancy 
by appointing some eligi bl e person to sai d office , 
who shall dischar ge t he duties thereof until the 
next general election, a t which t i me a clerk shall 
be chos en f or the remainder of the term, who shall 
hold his off ice until hi s successor is dul y el e c te d 
or appointed and qu alif i e d, unl e s s sooner r eMoved. " 

The offi ce of cler k of the county court is establ i shed and 
the t er ms t hereof se t out ~y Se ction 51.020 , Rs ro. 1949, Which 
provi de s as follov;s : 
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Honor able Phil M. Donnelly 

"At the general ele ction in t he year 1946, and 
every four years thereafter , the quali fied 
elec tors of the county at l a r ge i n each county 
in this state shall el ect a c l er k of the crnxnty 
court, wh o shal l be c ommi ssioned by the governor 
and who shal l hold his offi ce f or a term of four 
years and until h i s successor is duly e l ec ted 
or appointed and qualified. Each clerk of the 
county court shall enter upon the duti es of his 
office on the first day of J anuary next after his 
elec t i on ; provided, that the t erm of of fice of 
persons h ol ding t he office of cl erk of the county 
court at the time t h is section shall take effect 
shall not be vacated or affected thereby." 

Also pertaining to the term of office of both off icers elected 
and t hose appointed under the provisions of the Constitution of 
Mi s souri , 194.5, we find the following in Article VI , Section 10 
and Article VII, Sec. 12: 

"Articl e VI , Sec . 10.-·The terms of city or 
county offi ces shall not exceed four -years . " 

" Articl e VII, Sec . 12--E.xcept as provi ded in 
this C.onsti tuti on, and subjec t to t he r i ght 
of resi gnation, all of ficers shall hol d off ice 
for the term thereof , and until their successors 
are dul y e l ected or appointed and qualified. " 

Pur suant to tbs au thority in t hese last above quoted provisions 
the Legisl ature enacted a gen er al provisi on concerning the terms of 
off ice of officials of t h is state . Section 10,5' •. 010, T·.1o . RS 1949· 

"Al l officers e l ected or appointed by the 
author! ty of the laws of this s tate shall 
h ol d thei r off ice s unti l their successors are 
e l e cted or appointed, commissioned and qual i f ied. 11 

From the above statutory provision, it is seen that the general 
statute concerning t he f illing of vacancies in elective offices , 
Section 105. 030, presents a clear , concise and all - inclusive system 
which provides for · all antic i pated contingencies in connection with 
a vacancy in an elective office , whereas t he stat u te which concerns 
specifi cally the office of co,xnty clerk, Section 51. 090, leaves 
several questions to be answered. 

According to· the establ ish ed canons of statutor y construction 
these two statutes should be read together and if t hey are not 
compatibl e that one pertaining to the specific subject involved 
sh oul d govern. See State ex inf . Hajor v . A:Ji ck, 247 ;1o. 27l( En Bane , 
1912. ) 
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Honorabl e Phil M. Donnelly 

Section 51. 090, RSMo. 1949, pr ovi des that a person appoi nted 
to fill the vacancy by the Governor " shall discharge the duti es 
t here of until t he next general e l e c t ion at which t i me a cl erk 
shall be chosen for the r ema inder of t he ter m." From this it 
appears t ha t the Legislative i ntent was that the Governor' s 
appointee shoul d h ol d of f i ce only until the time of t he next 
general e l ecti on. Thi s conc l u si on i s buttr essed bY. the deter
n ination of t he Supreme Court t hat . t he wor d "until' is a wor d 
of l imitation and t hat when it is used t he cour t is not justif ied 
in t he construction of t h e statu te authorizing a longer hol ding 
of the office by the appointee. See State ex rel. v. Perkins, 139 
Mo. 106 , (Di visi on 2, l t}97 ) where th e Court said• 

"Secti on 3276, i t will be not ed, use s t he 
prepositi on •until.• Thi s i s a rest r ic t ive 
word; a word of limitati~n ; t h i s i s i ts 
ordinar y and usual moaning, and under our 
s t a tutor y provi s ions (R. s . 1889 , Sec . 6570), 
a s wel l a s under the general r ul e of con
s t r uction, t h i s i s the meaning whi ch shou l d 
be ascribed to it. This i s t he ordinar y 
meaning of t he term as has be en expressly 
adju di cated. Webster v. French, 12 I l l . 
302; Abel v. Al exander, 45 Ind. 523; People 
v. Walker , 17 N. Y. 502 ; Ni chol s v . Rams el, 
2 i!tod. 280; Wicker v. Norr i s , Cas . Temp . 
Hardw. 116. See , a l so, Kendall v. Kingsley, 
120 Mass. 9q .• 

"Be sides , the legisl ature , a t t he r e vising session 
of 1879, enacted se c t ion 3276 , and ret ai ned sect i on 
7121, and t herefore must be deemed cogni zant of 
t h e di f ference be tween t hose sections , and int entionally 
u sed t he l imiting word ' unti l,• and purposel y 
r efr ained f rom using in se ction 3276 words gr anting 
the right to hol d over af ter the expiration of a 
given t ime . Nay , more , they made expr e s s pr ovi sion 
that the residue of the t erm should be filled by 
e lecti on . Thi s amounts to the excl u s i on of a c on• 
cl u sion. " 

The case of State ex r el. v . &~ick, supra, consi dered the 
situat ion arising f rom a vacancy of circuit judge wher ein a statute 
of simi l ar import to that we are her e considering vias i nvolved. 
•rhe statute , Section 3869, RSMo. 1909 , r e ads a s follows : 

11 1Sec. 3896. I f t he office of t he judge of any 
cour t of record of t his State shall become vacant 
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Honorabl e Phil M. Donnelly 

from death, resignation, or from any other cause , 
such vacancy shall be fill ed by the appointment 
of the Governor until tho next general e l ection 
hel d after s uch vacancy occurs, when tho same 
shal l be fil l ed by el ec tion for t he residue of 
the unexpi red term, ' " 

After careful consideration, the Supreme Court decided t hat 
under its provisions the term of t he jud6e a pointed by the 
Governor to fil l a vacancy expired on the day after the general 
e l e c tion a t which one was elected to fill the r e sidue of the 
unexpired term. The court stated at l . c . 294: 

11 \'/e ar e clearly of tho opini on that upon both 
princi pl e and a~thority r espondent ' s tern of 
of'.:'ice expired on t he day fol lo\'.rin::; the ..;eneral 
e l ecti on :1eld on Hovelilber 5, 1912 . 

" The questions invol ved are l egal proposi tiona 
about uhich ~inds of hones t Men mi ght and have 
heretofore differ6d1 and t l1is proceeding has 
presented a favorabl e opportunity f or this court 
to f i nall y settl e that vexed que stion. " 

The same conclusi on was expr~ssed by the Supreme Court in 
the case of State ex rel . v . Perkins , 139 r.1o. l Ob , (Division 2 , 
1897 ) and by the Kansas City Court of Appeal s in Aiken v . 
Sidney Stee l Scraper Co. (l917) 197 Itlo. App . 673, 678, 198 s.w. 
1139, (See al so opinion to Honorabl e James P. Lawkins by the 
Attor ney General under date of Novamber 12 , 1940) . 

The above conclusion i s not in contradiction to the dec isi on 
of the Mi ssouri Supreme Court in the case of Ste.te ex inf . v. 
Schweitzer , 258 s.w. 43.5, (En Bane 1924) since t hat case concerned 
an entirely di f f erent statute appl yinG to prosecutin~ attorneys and 
i n t hat case the court cited with approval t he Amick case , supra, 
Likewise the case of State ex rel . Hostetter , 137 !1o. 636 , 39 s. \1 . 
270 , vlhich de als v1i th vacancies in the office of county clerk, is 
not authori t-; foD a hol ding contrary to t ha t here expr essed since 
in t ha t ca se t ile successor did no t (;,ualify until J anuary 4 following 
t he el ection and the court based its doci si on upon the question 
of whether or not a Y/0~1an could qualif'y to fi ll t '1e off ice and 
did not consider t :1e possibility of the lncw:1bent ' s ter m having 
ended at the date of the general el ection . Hlso the case of State 
ex inf. v . Herrin~, 208 ~Io . 708 , 106 s.v. 984, (Division No. 2 , 
1907) considered the fillinr~ of a vacancy under a statute which 
·was tho f0re r unner of our pre sen t statute, ;_,ection 105. 030 , as 
appl i ed to the vacancy in t he office of county coll ector and docs 
not requi re a ~1.oldint; dif~eront to t'wt set ou t above . 

In t he ~eneral elec t i on t o be ~1el d in 1954, tho r c,J-u.lar term 
f or t c office of c'Junt y clcr1~ :;_s to be f ille d. T:10 pm'son r:rho is 
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elected to such regular term at sueh general election cannot assume 
his duties prior to the first day or January mxt af'ter hi$ election 
since such is the commencing date of his regul.ar term as specifically 
pro~ided by Section 51.020, quoted above, ~1d since if he were to 
enter upon the duties of his office sooner such action would be in 
contravention of Article VI, Section 10 of the Constitution of 
Missouri, 1945, above quoted. See State ex i.n!'. v. Herring, 208 P!o. 
708, supra. 

Tbu.s i .t would appear that under the constitutional and statutory 
provisions so far considered the term Qf the person appointed to 
fill the vacancy by the Governor will expire on the day after the 
general election held in 1954, and the term of office of the person 
elected to fill the regular term at such election will not begin 
until the f irst day of January, 1955. It would appear from the 
statute t hat it was t he contemplation of t he Legislature that at 
such general election 1n 1954 one should be elected t o fill t he 
short term fram the date or such election to the first o£ the 
fo1low1ng year. The statute, Section 51.090, specifically provides 
£or filling the vacancies by ~pointment of the Governor until 
the next general election "a if which time a clerk shall be chosen 
for the remainder of the te~.· .No provision of the Constitution 
or statutes has been found -,hich woul,d prohibit either the 
Governor's appointee or tha candidate £or the regular term fi'om 
being a candidate £or · th!s e~ort term and lik-ewise there is nothing 
to prevent the Governor's appointee .from being a candidate for the 
regular term. 

. ) 
The constitutional and statutory provisions quoted at the 

first of t his opinion providing t hat all officials including th ose 
appointed to fill vaeanoiea by the Governor shall serve until 
their successors are appointed or elected and qualified, do not 
change this conclusion since it appears to be t he meaning o~ 
Section 51.090 t hat a successor for the remainder of the term 
shall be elected at the general election in 1954• These pro
visions would allow the appointee to conti~e in o£f~ce until 
such successor qualified and if t here were no one elected for 
the short term between Nov~mber 195~ and ~anuary 1. 1955, the 
one previously appointed by t he Governo~ could hold over and 
act during such time even t hough t he official t erm would have 
ended on t he day after t he gener al election in 1954• 

l t also appears t hat during said period he woul d a t lea st be 
a de f acto off icer and his ac tions during such period would be 
legal. See Aiken v. Sidney Steel Scraper Co., supra, where t he 
Court or Appeals said, lc. 679, 680: 

"But the question remains~ whether having 
a cted, unc hallenged, his a cts are not valid, 
under t he r ule rela t ing to ~ f act o of ficers. 
VIe think, undoubtedl y , in all offici a l action s 
had by him in the few weeks between the election 
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and the first Monday in January, 1917, which 
were not objected to an the ground that he 
was not clothed with official authority, 
his acta are valid. * * *" 

CONCLUSION 

For the reasons above given it is the opinion or this office 
t hat the term of one appointed by the Governor to fill a ·vacancy 
in the orfice or county clerk would expire at the date or the 
general election to be held in 1954; t hat he can remain in orf ice 
until his successor is elected and qualified; that the statute 
r equires that a successor tor the r emainder of the term be 
elected at such election to serve from the date t hereof until 
January 1, 1955J and that the person elected at such election 
for the regular term cannot qualify and enter upon the duties 
of such office until January 1, 1955. 

This opinion, which I hereby approve, was written by my 
assistant Mr. Fred L. Howard. 

FLH:mw 

Yours very truly, 

JOHN M. DALTON 
Attorney General 
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