
PARDON &ID PAROL"E: Six questions regarding autho ... ·!. ...._1 the 
Governor, Board of Probation an~ ~arole, and 
Board of Penal Commissioners to issue commutations, 
paroles, or pardons to inmates at the Ml~souri 
Training School for Boys, Industrial Home for 
Girls, and Industrial Home for Negro Girls. 

.Jvcm .... ber 16 , 1945 FILED 

:/ If 
Honoru ole Phil :i. uonnelly 
.:.XEh.:uti vc Ol'f i ce 
Jef~erson City , issouri 

De~r Governor vonnelly: 

.tuceipt ol' your l'e _ue!Jt for t:~.n opinion i s hereby l::I.C 

knowlod..;ed . Your re_uost reads as foll ows : 

"I \,oul d a.i)prcciuto your lving me un in
formal opinion on the followin~ .uautiono : 

"1 . Does the Governor ht.vo any t uthority 
to issue u commut~tion , )urolo or 
pardon to 11 in.tlA...te t..t tho I~isaouri 
'l':t.'uinin..; .Johool for I3oyo , t:tt 3oon
vill e , t ho ln .. ustri~ .do no for J.'i<Juro 
Girls , .... t Ti pt on , and tue Ina.ustrial 
Home for Girlo , at 0hillicotho? 
Jhould the qu ustion of their release 
from t .oso Irwtitutions bo subulttod 
tot .o Governor tor u • .vrovul or re
jection? 

"2 . Unacr h ..... t .... uthority doos tao Doara of 
l·ro uation t.llll l)arole roluase inmates 
of t1 ... c so t a· eo Institutions on commu
t~tion u i parolu? 

".:> . Is it nuce..;sury for an iru:....te at t "lose 
tr~oe Iu...~ti tutlona to havu t.o e;arn o. 
co.rtu.in nW11bor of ere its or ut.rita 
before he or .;;;1lu i:J ell ..;iblo for con
sidorc.tion !'or coil.IIllutat ion or pl rol e , 
or hus t.l\J Dourd of Ero ttion und Pa
role t. .e u.Ut .ori t y to issue t coL'lL.Utu- . 
tion or vrant u purolu ro0~rdloso ot 
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t.w .1:1W.1oex· o~· ..;!' .... •,l.i t s o ... · .<i. • ~. t s ~h .... t 
an i.tl.iJ1Ut3 .Ll~t.l ~t.!...:-ncu? 

11
' - • .JOOS t . .l-.- AJO, ... u. O.l.' ... ' ... n. .... l -.~Olll.iUBSiOJ...OJ.'S 

h..J.VO <myth.:n . 1:.0 llO ,,i t 1.1. tho ul'<.Ulting 
of .. l ..;O.JJ.llutu.t ioH OJ.' p...u. olu to au in
rn.u.t.J o .. :· e..~.t:.uJl' vJ.· t e~\.3 1. _re~ Inst itu
t ... ons? .VOv..J V.I.-~ .Boaru OJ.' Pen ..... l vOm
mioHionel.' .) .1 ve ...nythine to tlO -·;it the 
ItlU,..id nb oi' tne rulou .u.nu ragult:.ttions l'or 
tlw J.' (:U.O<:~. Se o 1 c..:>.ruc.utu.tion or T).-.rol o ot 
an .!.rllll<:.;.tu tJ.t ·.;hese tH.rce I nstitutions?" 

Hi th res pee; t to ·C.Jl J first ~uestlou presen1iod , tho Con
stitution o ... · ;.i!wourl o.~.· l94:J , in rr;iclf} .fV , ,out1on 7 , pro
vides : 

tH..:'~e ov , .. :no_ ::, ........ ll uuve puwor 1.0 g1·ant re
pJ.·L.,Vl..~ , v-o~ut. 1:. ; on.:J uu. parGorw ) ,J.'ter 
..;onvi ct..ion , J.Ol' ~.l.L o l'J. oHstJu o:xoo t t~eu.oon 
u.u.O. c _.;o ... u.~. iillp\:.1, l.Lmuut , u.p011. su.~u u onui-
tlor.. ... ar ..... ,.ivL m .. <;.tl reotrl0tiuiS t:\nu l.u1it u-
t.:..o.c. ... uo .c ::a,· a cur ... pl.'Ol)ur , • ubjoct to pro-
..; .:. ... iont~ o.~.· la\. u.o to ti ~ '-uhL~I' of upplyin~ 
.~-·~)l: }Ja:L'UO.i...... . 11

uJ !JCJ\it;~· ~ u p<,;;4r.uO!l Cuall hUt 

.l.hvluJ.u t .o ~)0\Jt..>J.' 't o J)c..J. Olo . " 

.. :.tL. ~:e_·..,_ .... h~v to li.~o Governo.~- • • ., .... u~.~hority to pnrol e , 
we notu t hv la ... t :Jul-tvuCu il .. t his svc.tJ.o.r. hl pUl.'liicular to 
determinl3 · . .u..._t its ~.-..:· ... u~.- " ~u:~.Y bts . pc~·ol t. .!.s u.c1'iuod in 
46 C. J . llov , due . G, .. .3 : 

" ¥ :, , tilt.> uoz ai tional l'elease of ..... conviot , 
befo~ v thu ~ .... ..~::._ t. t~o. 01 hi .;. term, ·~.~o 1 t.l.l..lin 
sub.J vc. v , •. :~.u·ir...., tl c 1 ~,..._iude:i tl o.rc.oJ. , to 
~upe~vioion by the public c...Uthol i\.J wl.l. t o l'u
t-.:lT to i!.....t"li ... onzn.ent v.LJ. viol"'viu.l o.~. 't .. .~.J oou
t.ition o ... the parole. " 

Pl ! Ol to ti ... c --~o~tiol ... o ... t.1c Uu\• i., uus\.1 tution of L1is
~ouri in 194..!::> , t l.c J:>o·,,...,_ tu p..1J.: u0.1.1 i ncluuvd t.he !JOHor to 
pu.role . I l. .:. ... .1 clc.. L. .. t.u.<. ~t se o.~. .... tate v . .nSJ.l(J.L , 246 .;::> . , • 
911 ' 1 • ..; • 91. .. : 

''!1. the C .... .;;..., o ... ...!Ullcl v . _,"'u&t u , 122 Al:1 • .:>~ , 
l oc . cit • ..;? , 2b ..JOUth . 14o , 4o L . ~ . • ::>02 , 
v2 . ..U. ...'t . 1.vp • 1 , ti.lu C Ol.i.l t fiau 0(.; .~. 0~"' it a 
si!Ul .... r lJ. UEistlvn . .i.u...., " •. .m ... ~- t'-4 tion o ... .la
:n.oma provides t.l~t ' t n.) Governor SHall ... lave 
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power * )jC * after conviction , to 'i·nnt * * * 
.... -l~u0>1 .... . t f:.. • COLU't , .:.11 : 

" ' _ "G _.., t ... ~-- t; tiled L ... w .... lt..li lin is ..... rRnt in-
~.-l•ld..;.J v .. ..,.:: ... J l .... ~ ... mt c~ndii,;lO. l ...... •. O.;l.J , 
1-.h) v • t;~O.LL vJ u0 ui tuur nr 00uu0 11.1 O.L .. ~ub-
J,j .J.u v , ~--"" o ... J.ny .l:..t.turo -=.v .J.O~l, ,., it ~s 

.1..:>t illJ<J._l , L.J..J.o-·al , u1· L._:~O.:. ... .~...> ... o o_· por -
... o .... ·~l'l.-.;0 ; .....r ... 1..1 th.:1t ..1 ·~u,;,uc.h o ... th~ ..,.JH ition 
avoid:; ..... no. ar:.nuls t~1e pa ... ·don . ' 

lf11o tllc s..:.. t0 ~.t.'l'ec"t ii..J.:J ·Gne holding in "~cn
neu~'" ' d J ..... .JC , _,__,._, •• :.US-3 . 4c) . ,;ui J .• .' Just .:.~.-J 
~~3...1cll .:. .... t 1.., ...: ..... .JC OJ:.' u. . 'I . I il30IJ. , 7 
Pvt . (J • ..; . ) 150 , ,J L . ... " . o:l:O , de.~.'illl31l c1 )i'r
..._Jn .... .J : 

" ' lill u.;~ OJ. ..:-'<::l.\ ... 0 , p ... ·uc,..,odi~..., -L'l'OLJ. li.w ,PO\'vr 
:11'\..1 ~!Jtc'- ,,_ v J. t "' -Au~u.t~o.t: of ~.uo l alla , 
·,:.liv . .J ..... xc j?t.:. v 1..., _n J. .ldu :. on \lh.Om it i ::1 
bvotow.J~ l':&.'o • tH..: ,.)Wli.Jllll.lont ·;; .. w l a:w ~n.f'licts 
."v-.· .... c_·i.w.o ...:.c .u .... .J oo.w~.d tteu. . ' 

11 :Ph"" o•.•cl' to )t:.rdo ..... ::ucludes thCJ _.v .. ul 't.O 
l)c.l'Ol ..., ( ... ...1 :L'e v o .. .LCl..:. t ... o .. .~.ul .~.~.i...,u •ul't.u 0.1. 0on-
IT-0 !..J , I.J .ft . · .. 1~ , v1 J:..'tl . 10 , .:>G L, • ••• u..>8 . 

":.::t .1unt .• :u.Llo l'ro.:.... th~ forcgoint.; tili.at a 
p...._._'0lv .:_ J vO.oll..._itiOh ... l ,P<..<.l'O.Oll , cUlU "v l.l:l..t a 
'p<l.?ole ' ,.:. "'v ...::... J.t tuv C·OV'ul·nor ia but un ox
u ... v io...: ~.... 't w .)0\'101' Vvotuu ill hil.l u:t tho 
v O!l!:lti tu.t,iOli ~r..~ S~.;;..tUtt. \ii t.tl l'O;:,puct to the 
is1:.w .. nc..v o.~. co.u.u.:. t~on ... d. ,.>aruon.; . "' " 

~ co~~~ation :c de 'iJ0~ in 4C J . J . 118~ , Sec . ~ , as 

" * *" * tlh.. c.1u..n.g0 o.~.' u pur ... is.tuncnt to \:hich 
U porSOl l.1. » 'J C vOI:..~ ... !'~-30 -:..u :... 1 .. c.., ..:lOV vro 
one . " 

I~ i~ hel~ ~L th~ ~~co of 
612 J 1 . c . 615 ( 0 . ) : 

" "" * lt. ..;v0t::ou G .,..l't . ..; , ""- t.--u ... l.izouri 
vonstitutior:. , v-PO\.ors ~~ .... .u ..... ovei_t._) 

... .... . 

to t...r .... nt ..:o __ .utt.tlou!3 ' upo •. cue! ... ~JI .. uition 

~·· . ( i..d ) 

u.J ui t .1 auc.t1 1 .:Jtr ictivno Wlu 1L . ..i tL.. tions us 
he me.,, t.t .. in.k :'1 oper . ' .. e1ati vc to ..;o .. ..wutu-
tiol • .., , 1 20 . . .. . .. . ut p~..o._..- E..>O , it iw s a i d : 
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" ' ·~ co _u t.:.o.1 is th ........ ubst:i., .... t.:.un 0.1.' a 
1 s .... 4o ... \..< 0l'..,C.t~.;l"' pt ... n.:...:;ll!J.~,nt , v~ u~.~~.~.ority 
o... 1 ...... -... , -...nd ru .y be im.:)osuu u:>on "v 1e couviot 
w.ithm .. L hi~ 1vuept--a:.cu , ....ll... .....l ..... ~t . .i.;; \-On-
sent . In this rusr .... cv · . .., u..i ... for5 .. .'rol .. a 
... n • .=uon ... Ju the v;.;..liui tf ol \;h.i~l.t. u.c..cuptunoa 
L· csD<:. 1tial . The ~)Ow.er to l.:Otuu.utu .... sen
vv.l(;- >J .. i''-:.:.-t of · u pardoning pow~r· and 
1~y be exu~c.seu w1uor a genoral g~unt of 
·cJ.ut ~oucr .' 

" ;ce 3idJ.l<.; , arden v . Pc.ro'<.: ell , 'L 7'. U. .J . 
480 , 47 u o .Jt . 6C4. , 71 L • • u . llGl , ... 2 
4• • L • .t.L . ti62 . Also oor.Lu.UtutJ.OI.i. is thL'!.S de
::ir.ca in J.!l ... c ' s Lm .. .:."'tior.u . ... ·:, ·: ' vuL.Utt..-
tioi. 0- 1 l.... .... .:....,lw~e~t : 1. Ot U vv.L ui iJiC.Il.l ... 

_arc..on , ~.m.t t~.e substitt...tior: ~-....... ~ lv\.'Cl. for 
a J • .:._.hv~ brc.de o.~..· 1-UI.L.Jlll...u.l.lt , u~d .io.) vro-
3Unl0d to be f' Cl.. tjH., o ulpl· i t ' u bene.~.· it . ' ' 

voucul.oin,_: a con<li"Llona l p ..z·uon , 46 c . J . 1182 , Sec . 3 , 
states : 

nA pe.l'uon is condl tlonul \:here it docs 'lOt 
' uCO.::.lO O.Lel t.:. '\/ v Uutil th v ... t.-tu<.. h'" o ... or 
- o ... . ed a .. .u.e s p(.;ci1' i od ac t , 01 \.here 1 t be
com~s voic. \; .. 1011 £wm ..... speci1 leu cvez~t trun
Ll'ires . " 

For t.l l intent a ~.1..0. u...·posc:.> , tl:~.;l ~fo1 t.. , it is our not ion 
t 1ut what c..;ould 11 ..... v ~ uu .... n Ci.oco.~..lpli shed by pu.L'Ol as may a l so be 
accomplisnod at the pr Lent tillle b~ co.L....uJ.utation s or pardons , 
condi tiondl 01 ot .erv1is e . 

The constitut.ion~l piovision dooJ not make ~oferenoe t o 
any particul c.r in.:..titution in •. ich .~ coavi ct ma_y be incaroer 
a t cu i r Olu~r to bv 3l i .ible to ~vc~:ve a ~o~ut~tion , 1~o1e , 
or ... U.I·aon , " .J.lthou.± it ~O'JS sv t ..., tL ... t tL.~r ..... ust htve been 
a "convict l on . u lr th .... t uvent , l t does .ot ._'o l lov; that the 
Governv ... h i.J t hz a;.. thOl'i ty to L . .Jue -.. ~o ~-LL~. t i on , pardon, or 
con~ition_l u~r1on to ~~ i~t~ at u tl~iniug or lnaustri a l 
school t;: .,re one \:ao ~o d tted fo_ .. ~ uvenilc 1e, L1.uoncy , sine e 
a judc.:ment o... ellnqu"'n-J., is o. ·~ivll jud(....ll .... nt c...nd not a con-
viction oi' ~~lL..~ • T'1c c 1~1;} o .... · '· ..l.t.., v . Tri •1Jlo , 6.:> .J o • • ( Za ) 
37 , 1 . c . 39 , .:>.:.~.:> o . 888 , 1ollls : 

".;ection 14136 .... . ..;~ . o . 1929 ( ~~o . ,Jt . \nn . 
Sec . 1 4 1 J6 ) p~ovidev : ' An~ ~is~osltion of 
any a.elin .. ucnt chil a under t1..is tliticl e , or 
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{;lilY OV iJ.en ;e ..:_von in aucL .., 10~ ...;hu.ll .&lOt 

i.1 un~' ~~:vll , .., .. :i.d.nul o ... · ""t J.t.;..,' c.n4.St.; or 
proc.;eeull.&w .. tvih.u. L .. v.ny cou.ct be l t.o.\J1'Ul 
OJ: p_·oper evi u,mov against ... ..tell ..;:~ild for 
any :;mrposo wh~ ',uvur , ...!.~~.~ ept i n subno uont 
e ..;v.J ~-st tae s .. tme u: ild un(...el' ijhi~ 
at t · o lo ~ ' 

"TI!#!, prq:yiao cle 'TfY indicutes th,.Lt ... J.'..,{ uis
po ... J.tio:L ~ ~ ~ !.:..; ~ juvenii.., court :mill 
1ut Je cou .... iCteror • ~u.&lJ ic tJ.ou ol' c.~.im0 . It 
yrQc; -;ct.., ~1 c OlU-l -; Lvhlit tl"!.e a d juui<a .. t ton 
o.~. aelin 1Ut:mcy v .... o..; ue lator ror'or.L·t.. to 
i;l u.ay p:roce.3d.in ... , either civil or cr:' . .& liwtl , 
...,_;:..,,,,.,t i.1 ..;ulJsa-tUt!I!.t • .. ,c,lSC .:..a the ju,. ~nile 
..,o~..~.,;.•t . •• ;~m ; i .;tivr ... o! ~~.:i.ntJ t~ _, .. CL tJ.e Ln1 
• w.y , l\1hY s '.Jo usod i..l._.v.iH~t -.l ,..JUJ.' ,o ... J. lh ci tiler 
vi vil o.~.· . ..;ri.· in ll 0t....sos . 'rhis otu u .:.1. b....nc 
i... ~t ... l to e~ r ol . · • '1u.cknur , su ..... >.&' _ , ,,o . ,o . 
-.J..i9 , 254 o.J o • 1. luv • .;it • l;jl ( '-" , ....,) j::J.~U. ! 
' ;>:;oceod.:. ....... UL.c ....,_ .. t he s.ct , 11 ... 1~ :....1 o' · .hioh , 
tJ :~ thi~ ~ Je , is th0 exertion ol tho sc~to ' s 
1)0\wr , )Ul.'tJ!lo P<-ltl'hJ.o , .~.·or 1-uo .Lv.L.'o .. nu .. tion of 
~ c .. i.L( una IL•)t ... 01· :.i::; l)Wli Jt.LDJ.uu v ur.~..: Jr the 
...:l.'L.l ... 1 1 .... 1, .:..., .10t u. cr.i d.n ... : ..--3v , U<l tno 

• ..1. . ...-- -. _,...- ~ 
C O!.!'.>t. tu v~O.lu.L ~Utl!'o .. ,..!lt ~OD l'eo:>l vC u.J..ll._. • .Jl on-
d~nt~ l~ a~ ~ inal ...!use~ do not ~J~1y . ~nis i s 
oov iol ..Jl,; t .• : u ~ ... -t i t r·ulo o.r t.ue ~.... eo.:.
siona . ' 1. ..1. t".11~:::; ow.:,.. . } ' 

l.I.OIH.:vor , VJl t • .co-..; ....... :d t J tno~o porDono 11~10 u l 'u convicted 
ol' ori uo ....J.tu co .Li t t url t; owJ o.~. t~wso intiti tutions .:e1 erred 
to , tht. Governor ~ ~ v .:....ntod au.tl.o.ri ty to lsaue a commut ation 
or puru ou , t;O. llftionc...t l o.· othcr ·,ise . 

'\ e.;.....::u in 
of you.r 1 ~tt~) ... , 

t 1 · soco1 d qu;;stion pl'03EMt cu .Lrl paragraph 1 
JOO~i.on 91 60 , ~~ • .J . o . L)'-"9 , _Jl"OV1Jos : 

'"!,lhe .BO;.tl'"C o_· i>rob tio.1 and .P .. _ olv sw:~.11 huve 
aut.1ori ty en<.. it sl1uLi. be its lUt., t o s tudy 
prisoners co~mrl '!. t\3<1 to ..3tat e corrootivLal '"Jld 
penal :.1.s Ji tutions to z;elect p~iaont:J ... ·..; to bo 
rucon-<iO- c.:d to tlw Governor :o-...· .)~olo , coa
illlltatlon Of ... h.-llvvll<.;C , 0~' J.)<.l..,'L Oll; uO .".L.0J ide 
l'o.. ,r1.:0 ... tlo 1 ... for p~,....L.'01t:~..J , ~o!Jr,;.ut ..... i ons of 
::;.;:;ntvncu , .....rd , ~aons ; t.J .:.uvu ... tiLut<;, tho 
u~...~~t .;; o_ .:mch appli\!._.t ion; to m.ak- ..... uca...men
: 'tion -:....) t~l. "'o·1 r.uor : ,lativ . to ~a.ro1es , 
oo.!ll.Clututioua o..... :J<,nterJ.ct.. , £;.Ii.a pu..raons ; to 
recommend conditions deemed by them advisabl e 
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in tho o ... .;;e O.L' prisoner"' whoso relea se on 
parol o , ooimnutdtion of sent enc e , or c ondi 
tional ,t)i.<.rdo.LJ. is recommended ; to :provide for 
t .. ~e supcrvlsic;m ol' p0raons ~ clousod on parol e 
or oonaition~l pardou ; and to recommend t o 
tJ.lt3 Gov0rnor tht. rovocu.tion O.L p ..... r olco or 
condition~l purcion a Hht3n their conditions 
hu.ve been v lol a. t ed . Ji.;.l. id Board. shall l.:eGp 
and :gres.Jrve co11plete 1'ilos, aud rec oz·d::~ of 
all pr isoner s hold in or rclcusod from state 
penal und co.:rectionul institutions t.lnd tho 
roco~~endations ~de by ~ham relative to 
auch prisoner s . Tho Boura. nv..y , ... aopt rul e s 
end rccul ..... tions reluti.ve to the eli0ibility 
of' nri soner s for parole . ·rhc Bourc.t of Pro
bt....tio:l und Pru.•ole nlti.y , ut the \Tritton request 
of the juubc or judues of u court nwned i n 
Jocti.on 1 of this ct , or u oo~~u o: parole 
\..I.Utnorized to s9r c .JUuh court , ..... utnorize 
.~u.ro1e officers u.p_vo..i.ntod by s-.~.id .J ttrd to 
uct us prob~tion officer s :Cor suo.!l court or 
board of J}urolo . " 

Under this section , the Boaru 01' L. o·oution and PtU·ole 
hu.s t h e uutL.o~·ity r...ul duty· to study ....nd select priooners to 
be r ec ommended t o t he Governor for pai·ol o;; , -commut ation of s en
t enc e , or purdon . ~-t tnc oawc t ime , h0\·1evcr , it do eo not ap
pear thut tlld GovuJ:nor has tllv oxclusi vo power of pru."ol e , com
mutution of scntonce , or pardon. 

In support oi' this , which o. l so ..mswor s the y_Uostion 
present ed i n part;.gruph 2 of you= l ett er , \!C uub.mit t hat t h e 
uuthorit / under v;hic.h tho Board of Prona.tion und .2arole r e 
l eases inmates of t11cue three i nstitut i on s on c olJlllUt tttion or 
parole is Secti on 91 57 , H • .J . t.;o . 19 ~9 , which prov i des : 

"Ther e is hereby creat ed ~:~.nd established a 
Board of lJrobat ion t..nd Parol e . Tho powers 
w1d duti es rel ative to p~roles , co~~t~tions 
of D~~tence , pardons , und.ropri eves, now 
vested ir.. tho Commissioner s of t he .Jenttrt mont 
of .Penu.l Instit ution s and the Intormodiate 
Refor matory Parole 3oard a r e here by v ested in 
the Board oreut ea Wld cstabl iohed by thi s 
.t.rt iclo . .:3L..id Ho....s.rci shall be deemed & con
tinut... t i on ol' the .Uepto.r tL'lCnt of Penal Insti t u
tiona ...... nd tho Iutermeui. .... to tieformutory P~ole 
Board in :JO fw: t..lj the Con.u..issioner s of that 
.LJet-urtme.L.t t...nc t ho Intermediate Reformatory 
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Pf:U·ol~ rlouru c...ro om.poworcd to uot in rel a 
tion to ::nvcsti->u.tions , parol es , commuta
tions of sentence , and purdons , c . .nd &.11 uut
ters pendi.n....:; before ouch \JoJ,lL.d. ..... ionors W1d 
the Intermcuiate ~uformatory :Lrolu Board in 
connectio.n \Ji t 11 pt...rol cs , co.cn .. utations of sen
tl3nc e , und ptir aons slta.ll be carried on t:Uld 
complet8d by the Uoi..rd cruutea. in th:!.s . ...rti
cl e . " 

~:lhile tho utu.tutcs V (.; stin~ t ne powors Ol' parole and 
co.runutat iou in 11I.t; vepart.~,tunt of 1-'cnal luutitutions \1ore not 
r eenacted v.~:en t he present fn.role Doar<l wo.s or ~et cd , they 
are n ev erthel ess still effective becuuso of t nc 1W1.._ uage of 
dection 91~? , R. J . 1-10 . 19.;9 , supra , ui.L<i u.re uS i'ollows : 

8ection 8j53 , H. s . ~ o . 1929 , proviaes : 

",Jt,iu boar<i. sllul l 'l.t.-VC pow or to p~.url t a.ny 
person co11rd tted to suia i noJtitution to re
turn to 111 s homo t:~.nd to rt)lccsc him to.nlpO
rtiril y froLJ' con1 inem.ont i n s:....id i nstitution , 
but not J.'ro1 .. its control und super visic.' 1; but 
such po:r.·mit shul l be condi tion od upon his con
tinued t.:;ood conduct t-urin., the rci!la.inder of 
tue ter.hl f or \.hich he \/Uu co.Jmi ttE-<.1 to such 
i nstitution. duoh person s h...J.l under rules 
a~opted by s~id board r eport t o s~id board 
from timo to t ime duril'lg the t or ln for uhioh 
h e was sent to said insti tution , ~d said 
bOtlrd shall nave powo1· to c£..u.so the return 
of ttny person to servo t he timo for ••hich h e 
was comroitted whonover h i ::> conduct during hi s 
por 1n.it shall make l t necessary Ol' proper in 
the opinion o~ s~id board to uo s o. The su
perintondent or any other officer of the in
stitution shall h. v e authority to appr ehend 
untl return to auld institution any person whom 
t1 .. e bou.rd may direct to be so ret urnod . n o 
purole shall be grant ed by tho court or judGe 
t .1v1.·eo1 to any person co.mmi t tod by such court 
to such institution after he sht..ll have been 
receiv ea lnto t he •. 1issouri reformatory . tt 

Jection 8J89 , H. S . Ho . 1929 , provides : 

" .Said board muy , whtJnever they doom uny of the 
in.matos 01.' suid homo , \!ho huvo boon so far re
formed us to justify her uisch ..... r co , liberate 
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uuch inmo.to oy di:::.r.U.3se.l , upon purole , or 
luluttoe h\.i- to uny :Juitu.ble pcroon wno will 
bin.d he.L· .:..lL ~1ousehold \IO •• :h. or in .Jomo pi op
e~· ~rt or trudo , Ol' .~ ..... iu bou.l .. d .. 1ay rot urn 
s...~.id tiiXl to hor pu.ronts or otho1· wua.ruian, 
1 1' tJ..vY are OJ... hood .JJ.OJ.·ul chuructcr , or euid 
buard may pl-o.;, o.n.y .3Uch ;irl in t.l.l.v charbe 
OllJ c ~.r~;; of LJJ.Y re~id.ent of this ::;tt:..to , \~ho 
is the head Of tl frunily und of 8 00U lJ.Orul 
u:u1rt1otur , on s uoh coned tlo.us ....J.LU on ouch 
ter .i..il.J .... s tho board llla.Y _pr odcribe; . " 

Jection 8382 , R . 3 . o . 1 929 , proviaes : 

"Tho said bo, rd li'-(.A.y , \lhenov or they dee.111. any 
of tho iru..u.te.; of .JLiu ho.l-.. , \/ho h ... vo been 
no r'ul .. r ofor .uu a& t o just.:. ... .~ hor aisc~1argo , 
liberate ~uch inmute oy ai~sual , upon pu.
... ole , or r0l.ot..se her to uny suitc1blo person 
•. 41o \lill bind t ho1lJ.flolVt,;S in a suitable wrlt
t~n in.;trummtt to educate s~id girl t..nd in
struct hu:r in household 1uork or ill ~ome 
propor art or trade , or said boaxd may re
t urn S f'id Girl to hel p~ents OJ. other 
.... uG.rdL .. ln , lJ. they e.r u or good. .c ... o..:-t...l ch:...rao 
ter , o~ o~id bo~·d ~~ place ~Y uuoh g irl 
in thu ch~xuu un c~e of ~y resiuvnt of 
t . is :;.~u.tu \.rho i.., tho hen a o1 a J.~.:il:, ..uld 
of c,ood .u:.ort..l character , on t.uch "'onaitions 

nc. 01. such t\,;rms t... s t. t; ooard ~ pro~oribo . " 

Section 9l b? , '1 • ...; . l o . 1Uv9 , supru , \!O.C adopted June 24, 
193?, ut . J.J.ich tiLle tho ••powers <-.nd uutioa relative t o parol es, 
commutt.:tions of oentcnee , pt..ro.ons , u.nd rv; rioves," \lith ro~pcot 
to t he tr~ eo inctitutions involv t.;u , \:o." t1·unsforrocl to tho 
preseut ..uoar d of Proub.tion ur1d ~->urolo. ..~aotiorw 8JUv ana l33B2, 
H. ~ . "o . 19r.9 , sup:..~c , \Jere repet.lea o.y l,;,. , l 9..)r , nd Section 
8369 , • ..; . o . 19~ 9 , st.pl .. a , v:as ropec.l cd &.:, 11 , 19~9 . It 
v1us t~ (.,OC ccctions \.hi en :proscribvd tho ,powel·s 1 o1·.c.or l y held 
by t no Cor.JD.issivncrs ol' the Depurtmont of Penal l.nstitutions. 
'l1he e.~.'feot oi' uuch uction is found in 59 C. J . 96? , Jec . 548 , 
'' ere it is stutod : 

"A st&tute -.. .hich T<.;f'er s to and adopt s the 
prcvibJOnu of _rior stututc is rot repeal ed 
or a:t'foc t otl b:, t 'w subsoc ... uont r epoul of the 
prior st .... tute . II .such ca s e , tho illco:rporat ed 
provisions , ooisiacre~ o purt of the second 
statuto , continue i n force &nd are unaffected 
by tno repeal . " 
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In th- Ctine of Cro m v . Telerllon .... t;o., 161 1 o . APP • .51.) , 
1 . c . v20 , it is st~tc : 

" "' * ,. In ....!n<.t lich on Interpretation of 
atatutcs , scctio~ 85 , it i s s~in : ·~~ act 
rdo'")ti ng by ro~~rancJ the \'_.tol· or a por
t i on o .. .' ru1other s t c...tut.., , mv ...... n~ the 1 .... ,, a s 
<;Xi .Jtinc o.t tho timo o ... ~~doption c.nd coos 
not adopt any subse_u.1t aduition th0roto 
or moa.i ..c' i c .... tiou thereof . ' This ~ ul v i s gen 
orully roco~nized . (~utherlund on ~tatutory 
vonstruction , soctiou 2~7; 26 ~ ~. ~d ~nu • 
. ncy . ol' La\'/ ( 2 ... d . ) , 71~ ; :Posta l Tel . Co . 

v . \ .. ilload , (.,9 .•c..i.l. . lJO; Joz~~.;a v . Ziextor, 
8 Fl a . 276; Culv~r v . Paonl e , 161 I l l . 96 ; 
43 ! . ... . .Jl 2 ; Jurust o.ot .... r v . LLlonoy , 11.5 
ich. 621, d 1~ . ''1 . 1-1 . b?4; !~att o .. "" o_, I ... in 

..;treet , 98 1:. Y. 454. ; vO - .onwea1t' V . ~.en
J~ll , 144 ~o.so . ~b7; Cl3ton v . I~iL , 115 
•ro . 20. ) l'urth~l it is said ·b~ t he Sa.:J.O 

author (section 402): ' Hhere t ho pl'ovisions 
o_ ._ st ... tute t.re ~.~..coJ.·pora.toc.. vy !'efe::.-onoe 
i n c.nother ( .. ucre one statute roi'cr., to 
-.:lotlh~r for tho po¥iCl'.J ~i vcn or rule.,. o:: pro
ceuure pr escribed by t ho former , t ho stutute 
or .JI'..>Vision r ofer_·e\l to or i nco!"pol· ... tc.,d bo
com .... s a part of the refcr1·il:~.... or _ncorporat
i!l£; :Jtutute; and if t "1o eer1ier statute is 
arter.Cl.l'ds repea l ud , tho provisions so 1n
corpo~u.ted , the lJuve:.."'s c iven , or rules of 
proo cdt:J:·u pr csc:.. i b0d i:;y the incor,?oratud 
sta tuto , o oviouo1y continue iu fo.rc~J , ..;o fur 
as they for. ..JL.l ·t OJ.' the 30CCJ.u.t.. Jn.u.ctt.J.(mt . ' 

"' *- ft 

So 1 t l.J.ay be neon that al thout;h thee(; sec. t 1on.s were re
peo.led , t hey still .... rG effective i n uetc1·.t:di in.. .. tho u.uthority 
of tho ? resent Bo~r~ o: Probation Lnd Po~ole. Therefore , in 
answer 'CO tllo 30COnu n_u.eation in par~·a.ph 1, it lu Our Opin
ion tnc.t the question ot' the r elea s e of t...n inmate need not be 
s ubmitted t o the Governor J.Or h is a~provt.l or r e jection if t he 
Board itself undcrte.kec to r <-let..oe ar in.t .;Ut e fro o1 ther of 
t .1 so t : .. ::eu i:rst i t utions. Pt..rthvr , Hith ret;ard to the ~:~.ues
tion prooe.~.. teci i .. aragra.ph 2 , the r uthori t.t o.r the Board ot 
Probatior . ....1.0 ... --urolo is 1'ound in J octi on 9157, P. . s . Mo . 1969 , 
o.s outlined ubovo . 
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itn re, ~d to thr .u~stions pre3ent~d in pur~graph 3 , 
the only statutory provisior which may bt- classifi ed t-ts a 
conuitio 1 p::-cccdel"t to t ~e ~ .... role or ruleu.:J<J 0.1.' i.ntn.utes of 
the -.>tt.t.c Ir .. a.ustri .J.l o te 1'or Girls is fotUH1 i , ...>action 
8369, R • ...; . ·o . 1 929 , oupra , und 0.1. t l"" State Industrial 
llOllc for t.e'""'ro Gi.J.:l s is found in Sect i on 3382 , -t . ,:, • Mo . 
1929 , supra, botu yrovisions bein~ i Jentical, ~na readin6 
as follows : 

'' * • • whonove:r they ( ...... <.J }gar~) deem &ny 
of t.he iiL1l!l.te J oi' said nome , 'Jho hovo been 
30 far refo: dd aa to ju3tify her di~charge, 
..,: ~ " ( .. !llphasls ou.rs . ) 

The re is no such restriction \,i th r~·Jurd to the ... / is
sour! Traini"l:; ,Johool 1'or Boys. I~: ".;'le Boel'd or Prooation 
and Parol ~ ht-n established each o. sch..Jme of c::.-e~it s or rJ.~Jrits, 
tho 3CheD1e would be inel'feotual n(.ui ~ t the aut 10ri ty of t he 
Governor to .:ssue n cojamutution or pardon, and t.1e doard could 
a lso a l ter or u.o {'~. ·· '.lith ,, 1c 1 soh..;J.:J.O i ~ the event it so de
sir ed . 

W0 c·n find no constitutional or statttory provision 
· which would re_tiro ~ inmat1 ~o h v to oar. fl.J number of 
merits o~"~ cre·1i ts boforo being eli~i bl(; for cons ider a tion for 
u commutation or p.rolc . 

Tlu ..... ut'lority of the 3oard of Penal Uo~issioners to 
wl'ant t. GO.UllLt.<._t·' on or p. t-'Old to un in.'i"U:.te of ci ther of these 
t:u-ee in3ti tutions, .... n""Gici)<J."ted b;-r t'le .rourt _ 1 . ..:ac;raph of 
your l etter , va s transie~red by Jection 91~? , •• J . Mo . 1939 , 
supr ..... , to the oard ot I :o J tior nd .. :>urolo , n..L.d. , therefore , 
it no lonwer posscas cc s lC1.~. to ut.u.ority . Tn.o rlo&rG. ol' Proba
t i on and Pu::-olo is vest JC\ with tho powers and duties rela.-
ti vo to ,puroles , co J..lUt., tiona o1' nentonco , paraons, and ro
prie'ie& ooncerniv ~.~hese t!u·ee inst::. tutiono. There is no 
stt...tutory provision which woul d grunt to the Board of Penal 
0oz~un.issioner~ t;.~.o c....uthori ty to a.o unythin it 1 tho ~o.kinu 
or t1J rulvs ~nd regulat~oL~ for the roieas~ o co~ 1utation 
or pprole ol' ru1 inmate Ht these three institut i ons . 

C ON'C LU .ii ON 

It is , ""G1wrol'ore , the opinion oi' this dep •• rtruent that 
t 11e Governor h .., tUtnority to issue e. co.:.JL1utation or pardon , 
condit ion .... l o ... otiLer'w.ist , to .. :1. Inrne.tc, -'t tho i ... s ouri Trai n
ing ...;cho o l LO:L' Boys , t .w luuust rial Homo l'or Girls, und t lle 
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Industrl t~l I orne for :.regro G :..rls, \hen .. ucl1 innc .. t o l s being 
held under .... conviction o1' criruo . Furtn~:r. , th:.Lt the ques tion 
of t .o roloeuo of t- i.nllll... to ~ .y t.e suo!ti.i ~.;ted to the Governor 
.lor a pprovc..l o::: r o.~ cction, alt.hot(. 1. the submisaion 01' such 
question is .uot r-e ir ... d by statutOl/ or constitutiono.l pro
vision . 

\:e arc o1· the f'urti1cr cpinio.c. thE.t tho .Bo...~.r~.l of Pro
bat,;.o» und . ·role is autho.!'ized to l'clease in.m.; .. tos of tuoao 
tr.tree institutions on conunutt1tion or Jk.rOl (.,. by virtue of 
..JCC tion ~157 , .. • • .1.1 o . 19.;.~9 . 

\:e aro o1 the furthor opinion that 1 t is not necessary 
for un inmate .... t these t hree inst i tutions to have to earn c. 
cert~in numbc~ or credits or morlts before he or ru1~ is 
eligible for consideration 1·cr coL..nutE.tion or p .... r ole, v;hen 
t :.o Govex or exe ... '"'ises ouch a.uthori ty , and th t ii' such a 
sohemo of credits or merits has been este.blisnea. by the Board 
of' P~obutior t...n<l J. 4·ol e , sc.id Bot rd muy also ltc.r ur do a\.ay 
with such cheme 1r t. <- c.vent 1 t so no sires . 

We aro oi' tne further opinion thut the Board of Penal 
Comuiosioners hl:is nothlnc to •c it.~. the e;rc.nt inr, of t.. com
nututior. or prole to ~niP~ te of oither o· t hese three in
~tit~tions , ror a oos 8aid )oard ot Ponal voumlssioners have 
anythin , to uo \ lth t e lllukin·· of tl o rules and re0ul utions 
for the relcaqe or coF.mut~tion or 11urole of an in.n..~te at 
these thxee in~titutions . 

11...1 PROV 
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h ttorney General 
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Respectfully submitted, 

J . lhRTlli .N ~.JON 
Assista.'lt .. t't.vl'.u.ey General 


