
APPROPRIATIONS : Deficiency bill pay tuition of Negro students 
. at out-state schools, is valid , even tho ob
ligation was illegally incurred. 

J anuary 31, 1944 . 

Honorable Forres t c. Donnell , 
Jovornor of Missouri , 
J efferson City , ~iasouri . 

Dear Governor Donne~s 

FILED 

;z 

Your l ettor of December 30, 1943 , ia as f ollows: 

"Sect1on 22 o~ RouPe Bill No . 657 
of the Sixty- Second General Assembly or 
tho Stato of .ti aaouri reada as follows: 

'"There is hereby appropriated 
out of t he State Treasury char ge
abl e to the general revenue fund 
t he sum of Thirteen Thousand 
Forty- One uo llara amd 'l'w~nt:v-·rwo 
Cents ( 13,041 . 22) to pay the tui
tion of 14ogro stuo.enta durin ~ the 
biennial period 1941-1~42 . 11 1 

"A mes E! age , which a ccompanied said 
bill, to t he House of hepreeentati vea of 
the Sixty- Second General Assembly of tne 
Jtate or 1. isoouri from :myself, reaos in 
pa:t't as followsa 

'"Although there are approved the 
foll owing items, namely' * * "' * 

" (d) the appropriation of the 
sum, aot f6rtb · in Seetior_ 22, 
of Thirteen Thousand Forty- one 
Dollars and Twenty- Two Cents 
( $13, 041 • 22 ) ; * ~·. •* 

' "I have the assurance of the State Auditor 
that a warrant wi l l not be issued b y him for 
any part or all of the sum appropriated by 
any one or said Sections 6, 15 , 18 , 22 , 24, 
43 and 50 r espectively until and unlosa 
either (a) i t shall have been adjudged by 
tho Supreme Court of Mi ssouri that such 
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warrant should be issued or (b ) there 
shall have been del ivered to tho State 
Auditor t he written opinion of the 
At torney- General of the State of Mis
souri that , under the law, such p~rt 
or all respectively of such sum so ap
propriated can bo recovered by suit 
from the State of I, 1ssouri . "' 

"Your opinion is respectfully requested on 
tho followin~ question : 

"Undor the law can par t or all of the 
sum appropriated by said Section 22 be 
by suit, to-wit nan dam us against the 
Stuto Auditor , recovered from the State 
of l1issouri by the hol der of a claim 
fo r tuition of a negro student duri~g 
tho bien.."'lial period 1941-1942?" 

Section 22 of House ui ll 657 of t he 62nd General 
Assembly appears in Laws 1943, p . 2Ul . It purports to pro
vide funds to pay ·cert&~n tuition incurred durinJ the 1~41-
1942 bienni~ after the exhausti on of the ~40,000 provided 
by t he 6lst General .bsse··nbl' for t hu.t purpose . (Laws 1941, 
P • 274 , Sec . 2} . Our conclusion turns on whether Section 
22 , providing '13 1 041 . 22 for this deficiency, is a valid 
legisl~ti ve act. 

In order for these claims to have been legally in
curred three thin~s must be made to appear : 

First , that t here is a substantive law authorizing 
Lincol n University to arrange fo r tho attendance of a student 
at some oth~r school and to pay his tuition . 

State ex rel • .Kelly v . Hackman , 275 •.. o . 636 , 654, 
205 S . H . 161·; 
State ex rel.Bybee v . Hackman, 276 1110 . 110, 116 , 
207 s .w. 64 ; 
State ox rel . Bradshaw v . IJacki 1an, 276 o . 600 , 607, 
20d S • rt • 445 • 

Second, the arran~oment to send the student to the 
other school and t o pay -thia tuition was ~ade in strict 
conformity to t ho requir0'7lf>n ts of lav1 . 
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State ex r e l. McKinl ey Pub . Co . v . Hackman , 314 Mo . 33 11 

2a2 s .~ . 1007, 1013; 
Spitc a1..fsky v . HL->hwaJ Co.Jtmission , 349 Mo . 117, 
159 s .v . • ( 2d ) 647 11 652; 
Sager v . Hi ghway Commi&sion , 349 r .• o . 341 , 160 S . \'1 . (2d) 
757 , 759 ; 
Whi te v . Jones 11 .,o . Sup . lo . 38 , 681 Jan . Call Term 
1~44 , not ~ot rooorted ; 
De:;1ent v . lokker 11 1?6 Ill . 174 11 194 . 

Third , there 1'/ns an unexpended appropri a tion i n exis· 
ten ce at the tin;o o.r ran._;eitt€Jr. ts 'c.re m.tt.de- to send the student 
t o t he other school, and also em unexpended a1lotnten t thereof' , 
s ufficient to pa~1 the tuition of such Etudent . 

Sectior. 10007 , .t . t. . hio . 190S . 

Ou r view of the conclusion to b6 reached , makes 1 t uzmece s 
l!lary t o s tdte the above legt1l rules .• Ol"'C ful l y tha.o. \le have 
done , becuusc tnis opl.~-'llon riues off on tne po :cr of a euo
oooding General .a.sse·nbly to pa;; tho so 1 teru.z wveu though they 
were l ller;ally incurred . 

However , lt J~ay be CJ11ceued tilt..'C &cctlon 10779 , H. s . 
t;o . 19.)9 , expressly &.uthorizes L!ILcoln University to ~rrange 
for the attendance at oth r sc .... ools by those students &nd pro
vides for tl e payment of their tul tlon . '£hus , the first con
d i tion to~ valid obli l atlon exists . Forth~ purposes of 
t his o'Jinion we must ar sumo thc:~.t the st~cond c )ndi tlon l';aa com
plied with . It is vEry clear , howevor 11 th!.i.t at the ti-ne these 
tui tion obllgations were incurred , tho uppropriatiou and allot
n~ents thereof had been exhausted and th\. refore the thl...·u con
dition was not ml.-t. . l.lut c. v£,n t .. o.Juh Sect.:..on 10907 R. S . ~~o . 
1S3~, may have beer vio1atc.c1 :1 n 1.ncurrln[ thE-se olJligations 11 

such docs not prevent a succeoding utm.<•r ul li.~seubly from 
a.Ut!J.Ol'iZing t l...eir na .. '<~Cn'\.. 11 .. A::>Cl.tUSC the- COl.I.Sti tution&.l pro
hibition against pa~1ent of obli~ations ill egally incurred 
is limite~ to a certain elkS£ oi o~lleation . 

'l'he Constl tutional prohioi 'Lion is cor ... tait1ed in vec
tion 4b of ~~rti cle 4 , as follo\1~: 

"The Gonoral J .. sse.mbly s hall hb.VE:i no power 
to r- ~-· * pay nor aut ! o rize the pa..vn e.nt of 
any claim ~ -;:- -:~ c r(;a ted against the Stat e 
~- ·;} ~~ under an~ agreement or O l r tract :nade 
without express au t nority of law; -w *" • 

Vie have no doubt but t hat t hese tuition ob l igations are 
"claims" croated a gai nst the s tate wi t hout express authori ty 
of l aw 11 becb.use Section 10907 was violated i n t heir cre ati on, 
but were t hey created under an "agreement or contract" ? 
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1'ho so a .cc t he words •l.tlclJ 1lmlt tht: field to w .. lich thi s pro
hibition app~ies . 

'l'he st.. words nrc i n t'. • Ctl a ti tut ton , and : "Words , 
especially tho~o of a Co1stttut:o arJ not to 'bo read with 
·:- -·, stultlfvip nttrrm ess 11

• Uni tcu. vt&te s v . Classic , 
313 u. s . 219 , 85 ~ · ed . 1368, 51~ . 0t . 1031 , 1039- 40 . 
In a bro~d sE~.st. , it. 1~ sa.i.d ln Su.,c v . nllcox , 6 Conn . 
81 , 85 , tn~t. : 

11 Tho word ' u. ·rec-nent ,' ln its Jopula...r and uoual 
si 71ift c:at' on , 'l'lcans no -oro thar CI'Ucorci ; the 
union of t' ·o or .oro "'line A; or a co curr~'1 c.: e of 
views Pnc'i l r. tet"lt 1.on . Tho r-r.note, or pl"o.x1mate , 
is a diPttnct tl"l'1 , which , 11'it11 ltttlo rnvrr 
or di scrl.mi natlor , every in t ca:. p rcui' e . 
'l'hls conco,..d or u ion of 1 ' l~ , . •v.y to luv "'ul 
or unlawful ; vrith eons1:1orntior , or wlthout ; 
croatin ~ un ooll 'at tor , or· no obll ation • .:>till , 
by tre un l V f raul und ersttH' l in~ o f a. kind , prov
ed hy otdly and hourly converoat1on , it it an 
~.-~r~ernent ; and it is not tho leBA so, L-OCu l ne 
lt ls o·Jpo."'ect to laH, or- evGn to oo ro .. uls . 
,4" ·, :- .. :; II 

'l'ho ·or 1 cor. tru.ct has mud' tt € ~urn < rr.ennin • " A 
contrac t .ts tl_c t h in , u pon whlci t\ o or 1or~,.. pF>pll a~,r· e . 11 

SOllthorn Hy . Go . v . Hunt svillc L1lr' . Go . 6 7 5o . 69L , 696 (Als.) . 
It "ari~es fro the n!eeting of the i11c..~ ) "' th6 c trl:ictin r 
purtles, knovringly nn~ undc rstar d in ly on terod 1n L) . 11 •lndsor 
v . International Life ln~ . Co . 3~L . 10 . 'l:G2 , 29 S . ~w .( 2d) 1112, 
1116 . l'he ternn are in fact synotAymouo . icl &~1 v . Kennedy , 
116 !to . App . 462, 148 S . \ . ~~L3 . 

Section 10779, R . t . o . 193~ , is t he ~ut rorl ty under 
whi ch th~se obl1 l.ltiono were ir'currea . Jt proviaee: 

" .Ponoing the ful l d avelopmcn t of t h e Lll1coln 
Unl versi ty , tr.e Board of vl.lrators shnll have 
the nuthori ty , lf and v•ren &.ny qualit'i€d ne
gro ros1dcnt so roqueste , to a1·ran~c for hls 
attondarce ut n college or univera1ty i n some 
other stt..te to tako a tty co rae or t.;o ctudy 
any subjc c ts provided fol" a.t t ho State t'ni vor
sity of lsso~ri , and which a ro not taught a t 
the Lincoln Univcr~1.ty , and t o pay the reason
abl e tuition fe e s fo r s uch attendance . " 
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are: 
This section contains two ~rants of autt ority . They 

(1) authority to arran .:Jo f or tho attendance of 
a negro a t a colloco or un1vors1ty in some 
other a t ... te ; and , 
{2 ) autl.~.ority to puy t h(., reasunublo tuition 
fees for s uch attendance . 

But, this avtlJori ty may onl y be exercised under certain 
conditions . Those conditions arot 

(1) when requostod to do s o by u quali fied neGro 
r esident, 
( 2 ) who desires to tako a co\.trso , or to study 
a s ubject provided at J.·l s souri lJni Vt rsl ty , but 
which is not taught at Lincoln Uni vers i ty . 

The procedure contetttpl ated by this e t .... t ute is sub
stantially as foll ows: The negro resident informs the 
board of his desire t o ntudy medicine . In order to be "qual
i.fied" hie educational background must be such t hat he l'lill 
be admi tted to a medi ca l school , so the board must ascertai n 
if he has such educational background . A medi ca l course is 
g1 von a t the J.ti ssouri Uni verai ty, but not at Lincol n Uni vcr
s1ty, so tho purson i s entitl ed to have tho board arranee 
for his attonQance at a university in some other st~te to 
study medicine . The university mus t be selected , ito tui
tion f oes ascertained ana determined to be roasonubl c . 
When that is done , then, upon the en trance of tho negro 
i n thut universi t y , the Boar~ of Curators o f L1ncol n 
Univers ity nl~Y pay the tuition r ees of t hut student to the 
other university . 

Does an ae reoment pr contract arise out of this , 
either between Lincol n tlnivorsity and the f. t udent , or between 
Lincoln University and the un1veroi t y i n the other state? 
V/e t hink not . As bet\7eon Lincoln Uni verst t y and t he s t udent , 
there can be no meetin~; of the mind such sa is essential to 
the croat1on of a contruct . The student presents hi n tJel f and 
his quali fications t o tho board . He i s cl t hor an eli 61blo 
residant , or is not an eli c;i b lo resident . Uo meeting of 
their minds is involved i n making t hat determina tion . 'rhe 
course ho desires to take e i t her is or 1a not taugh t at 
~issour1 Uni versi ty, and either is or is not taught at 
Lincoln Uni versi t y . In makin 1 t hat determination no meeting 
of their mi nds is involved . The board selects tho other Univ
ersity which he is ~o attend , and whil e it may , and properl y should, 
defer to the wishes of the student in this respect , nevertho-
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l ess t he board must make tho Oectsi on , so t here c an be no 
moetin.!l of t hol r mind s in this r e s pect . At least not i n the 
s ense of a ntutual moe tin ~ of t ho mincla arri vod at as t he re
sult of ne goti ati ons between peraons wi th equal bar._,aining 
pow0rs. Hero the student cannot barc;ain , he may only r e ques t 
t hat a certain University be solectod for hi m, but the board 
is not bound to select the schoo l he requests . Tho question 
of reasonableness of t he tuition of t ho sel ected univer s i ty 
does not involve t ho student , but only i nvolves the bo ard of 
.::...incol n Unl versi t y and tho governi ng body of tho ot her school . 

As between Lincoln Un l vorsity and the eovorning body 
of t ho othor school, only two thin a aro open . l<•irst , will 
said school a dmit this student , and , second , what is t he tui
tion . Th ose aro both governed by the rules of thut school . 
He is eith-. r eliz.ible for admi ssion or he i s not, dependi ng 
upon whether he can mee t the en trance qualification l ai d 
down by thut school . Tha t question i s deter mi ned b y said 
school bv ap,Jl ication of its stundurds of admls s l on to t he 
student's qualif1 cations. 'l'hat determi nation is in no way 
dependent upon noeotiationa, f inall y resultin in a meeting 
of the mi nd s between Lincoln Loo.rd and the gover nin ~ body of 
the otht. r school. A£ l o t he tuition, i t is f'ixed by the 
governing body of the o t her univers i t y . Uo school lo~ves 
the an ount o f tuition an opon question , to be ~rivod a t 
b y mutual undoratand! n _:, m t h t be studen t whon ho pr es en ts 
himsel f . Therefore , the de t ermin ati on that a particular 
sum is reasonable , when made by t ho boo.rd of Li ncoln, does 
not invol ve a meeting of the board 1 s mind w1 th tht t of the 
govcrnin J body o f t ho otht r school . The f i xed sum charged 
b y the other school either is or is not reasonable . 'l"he 
Board at Lincoln makos that decision itself , wi t L.out resort 
to negotiations with t he other school. 

I n o t her words , the w}.ole arranGement between Li n
col n Un1vorsity , t ho student an~ tho govorninl body of the 
ot her school, i nvol ves the ascertainin& o f whether a ce r 
tain stute of facts exists , rath r then a mooting of mi nds 
resultin~.:; in a con tract . · 

\.e arc convinced that the essentials of an u.c r ee
rrtent or contract, as above defined , are ent i r e l y ab s ent whon 
a negro s tudent is sent to a uni vurslty in anoth&r state '\ID.der 
Sec tion 10779 . Th ... t bE~inc; so, t hen , Section 48 , of -Krticle 4 
of the Missour i Constitution , bein ; l imi t od i L i ts prohi b i tion 
to ob l i ,ations havinu t noi r foundation in an agreemen t or 
con tract, does not preven t a s ucce edinG General hssombly from 
pa; ing t hese obl i GQtions , even though they were illegally in
curr ed . 
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To this point, we have gone on the assumption tha t 
Section 1077g, R . S. Mo. 1g39, was strictly complied with 
in incurring these t uition obli gations. However , certain 
information coming to us indicates that it was not followed, 
and, therefore, we must consider what effect failure to fol
low that section has upon our conclusion. The only effect 
it would have, as we aee it, is that the obli gation is il
legal under two statutes instead of only one. However, 
since the conclusion of this opinion is governed only by 
the limited prohibition of Section 48, Article 4, supra,· 
it is in no way affected. Failure to follow Section 10779 
(or Section 1ogo7) in incurrinG these obli gations, is not 
a factor to be considered, wheu , as here, we are concerned 
with the power of the General Assembly to pay, by a defi
ciency b'ill, obligations not founded on an agreement or 
contract . Were these obli gations founded upon an agreement 
or con tract, failure to comply with either Section 10907 or 
10779 would have been fatal to the validity of Section 22 
of House Bill 657 • . 

. 
However , we suggest that Section 10779 be strictly 

pursued, for failure to do so w:> uld justify the St11.te Audi 
tor in refusing to audit for payment a tuition obligation 
against a current appropriation. , 

COUCLUS I ON 

It, therefore , ia our opinion that Section 22 or 
House Bill 657 (Lawa 1g43, page 281) is a valid act of the 
General Assembly and the funds therein provided may be ex
pended to pay the tuition incurred by negro students at 
schools in other s t ates during the 1941-1942 biennial period . 
This being so, then the State Auditor could be compelled by 
mandamus to audit and approve these cla1Jns for payment . 

A PROVED & 

ROY McKI 1'TRICK 
Attorney- General 

LLB/LD 

Respect~ully submi tted, 

LAWRl•:N CE L . BRADLEY 
Assi stant Attorney- General. 


